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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF WASHINGTON 
COLVILLE CONFEDERATED TRIBES, ) 
) 
Plaintiff, ) 
) 
v. ) 
) 
BOYD WALTON, JR., et ux., et al., ) 
) 
STATE OF WASHINGTON , Interv. Deft.,) 
) 
Defendants, ) 
Consolidated with 
UNITED STATES OF AMERICA, 
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Morning Session 
April 26, 1978 9 : 30A.M . 
THE BAILIFF: All rise . Court is 
reconvened following recess . Please be seated. 
THE COURT : Good morning. 
COUNSEL IN UNISON: Good morning, Your 
Honor. 
MR . MACK : Your Honor, I have a few more 
questions . 
THE COURT: Yes. Before you start , the 
Court did find the Eri Parker deposition. It was 
filed in the Clerk's office and it has been published. 
As a matter of fact, the Court has read it, but I 
suppose it should come in the record as a Walton 
exhibit . You proposed this ; did you not? 
MR. PRICE: Yes, Your Honor. Was the map 
attached as well? 
THE COURT : There were three exhibits. 
MR. PRICE : All right . 
THE COURT: I suppose they should be 
separately admitted, perhaps. 
MR. PRICE : Whichever would be more 
convenient for the Court. 
numbers. 
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MR . PRICE : Your Honor, yesterday I 
requested to reserve the right to recall Charlie 
Hampson . 
THE COURT : Yes. 
MR. PRICE : And reading his portion of the 
transcript, I find that he did testify to the 
irrigati on pract~ces in ' 48, so that would not be 
necessary . 
THE COURT : Very good. 
MR . PRICE : Thank you . 
THE COURT: Then, Mr . Mack, you may now 
continue with your examination . 
MR . ~ffiCK : Thank you , Your Honor. 
15 DIRECT EXAMINATION CONTINUED 
16 BY MR . MACK : 
17 
11 
19 
10 
11 
22 
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15 
Q Mr. Cline, are you familiar with what has been 
described as Well No. 9Ml? 
A Yes, I am. 
Q And which well is that? 
MR . MACK : May I approach these . 
THE COURT : You may , yes . 
Q (By Mr . Mack) Referring you to U.S. Exhibit 2, 
could you please show where Well 9Ml is? 
A Located right here, right near St. Mary ' s Mission. 
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Q And do you have an opinion as to whether Well 9Ml 
taps the aquifer which has been described as 
existing in the No Name Creek Valley? 
A Yes, I do. 
Q What is your opinion? 
A My opinion is that 9Ml is tapping the groundwater 
reservoir in No Name Valley. 
Q What is the basis for that opinion? 
A For one thing, the well penetrates at the bottom 
sand and gravel and for another the water levels 
respond similar to wells both north and south and 
particularly I'm talking about the response to 
pumping of the irrigation wells in which that well 
also shows draw down. 
Q Could you also point on U. S . Exhibit 2 where Well 
21C3 is? 
A 21C3 is by Walton's house . 
Q And do you have an opinion as to whether 2lC3 taps 
what has been described as the aquifer of No Name 
Creek Valley? 
A Yes, I do. 
Q And what is your opinion? 
A My opinion is that that well also is tapping the 
groundwater reservoir on No Name Valley. 
Q And what is the basis for your opinion? 
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A My opinion is that that well also is tapping the 
groundwater reservoir on No Name Valley. 
Q And what is the basis for your opinion? 
A That well also is showing the response to pumping 
of the irrigation wells to the north . 
Q Now, Mr. Cline --
THE COURT: Counsel, let me interrupt. 
MR. MACK: Yes. 
THE COURT: Well 9Ml and 21C3 are not the 
designations that has been commonly used throughout 
this trial, I don't believe . Can you identify them 
by some other name? 
THE WITNESS: They are the designations 
that I used originally, Your Honor . The Tribe had 
different numbers. I don ' t know their numbers. 
Q (By Mr. Mack) Well 9Ml is what well? Where is 
tha·t located? 
A Well 9Ml is the observation well, piezometer well 
right, just west of St. Mary ' s Mission and 21C3 is 
Walton ' s old domestic well. 
THE COURT : All right . 
Q (By Mr. Mack) All right. Now, Mr. Cline, are you 
familiar with the precipitation records which have 
been kept in the Omak area during this century? 
A Yes, I am . 
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Q And have those records been kept at more than one 
station? 
A Yes, they have. 
Q And where have they been kept? 
A Well, the early part of the century, the precipitation 
record was the Omak Weather Bureau Station which was 
down in the bottom part of the valley. Starting in 
1946 the weather bureau station is Omak 2 Northwest 
and it's up on top of the terrace just outside of 
town. 
Q How far apart are those two stations? 
A I ' m not really sure, but I think it's probably in 
the order of, say, three or four miles. 
Q And do you know, is there an elevation difference 
between the two stations? 
A Yes, there is. 
Q And what is that, generally? 
A Well, the Omak 2 Northwest Station is nearly 400 feet 
higher in elevation than the earlier station. 
Q Do you have an opinion as to whether precipitation 
records from the two stations need to be correlated 
before they can be used together to form conclusions 
on precipitation for the No Name Creek area? 
A Yes, I do. 
Q And what is your opinion? 
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A In order to use the data from a different station, 
you need a long enough time of overlapping records 
so you can make a good correlation between the 
precipitation records between the two stations. 
Q Is there such an overlap in existence , overlap of 
data? 
A No, there is not. There was no overlap at all . 
Q Now, Mr. Cline, did you hear the testimony of Dr . 
Robinson as to the digging with a backhoe near Omak 
Creek? 
A Yes , I did . 
Q And do you have an opinion as to the nature of the 
creek at the site where the backhoe digging was 
performed as compared to the nature of the creek 
at the sites, the measurement sites of the United 
States Geological Survey for Omak Creek? 
A I have an understanding. I'm not sure I understand 
the questi on. 
Q Well, could you explain what your understanding is. 
MR. VEEDER: I object to this, Your Honor . 
If he is just going to talk about an understanding, 
I don't think it's evidentiary in character. If he 
has a question as to his opinion, I think that ' s 
something else. 
THE COURT : Sustained. You may rephrase 
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the question . 
Q (By Mr. Mack) What is the nature of the stream at 
the site where the backhoe digging was done, Dr. 
Cline? 
A The backhoe holes were testified as being near the 
northern part of Section 8 and in that area the 
stream would be what would be more of a normal 
nature in that the stream is not perched above 
the groundwater reservoir. The water adjacent to 
the stream is about the same l evel or a little bit 
h i gher. In fact, the water level in the Well 8Al 
is higher than the stream and that is contrasting 
to the area to the south where Omak Creek is perched 
above the groundwater reservoir. 
Q And the area to the south is what area, where the 
stream is perched? 
A Well , starting about from approximately measuring 
site 6 on Omak Creek, from the stream from there 
ups t ream or to the south , is above the water level 
in the groundwater reservoir. 
Q Referring you to u.s.~. Exhibit 2 , could you just 
point out where the area is? 
A Site 6 is here and this portion o f the stream 
running down this way and over to where it comes 
out the narrow granite notch on the east side of 
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the valley. 
Q Now, Mr. Cline, do you have an opinion as to whether 
the calculation of recharge as performed by Mr. 
Watson and t estified here today is correct or 
incorrect? 
A Yes, I do. 
Q And what is your opinion? 
A The methods and the data used to determine that 
are not really correct. 
Q And could you just describe which methods and data 
used are incorrect , in your opinion. 
A Well, several reasons. One is that he t estified to 
using a stream flow measurement at Site N2 which is 
the site at Walton's driveway and t here was a 
measurement in March of 1976 of .66 c fs . The stream 
flow -- the spring flow is greater downstream from 
there, for instance at Site N3 or Site NS, the 
diversion, so i t is not measuring the total flow 
out of the aquifer. Also that was a single point, 
that is not measuring the total flow over a period 
of time. 
Q What is the importance of doing that? 
A Well, the spring flow does vary during t he year 
and unless you have a gauging station such as was 
done during the project when we were involved, like 
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at Site NS , where you can then get a total flow for 
a period of time, you don't really know what you 
have. Also, that was done when the sys t em had 
little stress on it and it is much more difficult 
to be that sure of the amount of water that you 
have when you have the very small change. When 
you have large change, i t is much easier to tell 
what the effects are on the system and the amounts 
of water involved and i f you have errors, t hey 
become small in relation t o the total numbers that 
you are using. 
Q And would your errors be larger using a period of 
little stress? 
A Well, the actual errors might be the same in 
magnitude, but proportionately they are much larger . 
Al so, you just don ' t see the effects that easily 
in a period of small stress. 
Q Thank you, Mr . Cline . 
MR. MACK: Those are all of the questions 
I have. 
THE COURT : Mr . Sweeney, do you want to 
lead off? 
MR . SWEENEY : I just have one or two 
questions. 
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Q Mr. Cline, there have been readings taken of the 
water level in the wells during the spring of 1978; 
is that correct? 
A That is right. 
Q And in early April of 1978, of this month , isn ' t 
it correct that the water level in the wells varied 
from about two to two and a half feet below the 
level at the corresponding time in 1977? 
A For the wells in the main part of the groundwater 
reservoir, that would be true . In other words, 
the wells near Walton ' s north line were approximately 
two and a half feet lower, maybe a little bit less, 
than they were in the corresponding highest water 
level of 1977 and in the vicinity of wells by the 
north Indian irrigation well, that's 16Cl and l6C3, 
the water levels there were approximately t wo feet 
lower than the corresponding levels in the high 
point in March of 1977. The water levels to the 
north and south of those points would be a little 
bit different. They probably were a little bit 
less . They are not in the main part of the cone of 
depression. 
Q All right. Thank you. 
WAYNE C. LENHART 
COURT AEPOATEA 
SPO KANE, WASHINGTON 
PAGE 2606 Cline - Cross 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
THE COURT : Mr. Veeder? 
MR . VEEDER: Could I have this exhibit 
taken off , because I want to look at that water 
budget, please . 
THE COURT: The Bailiff will remove t he 
exhibit , please. 
HR. VEEDER: Hay I approach this e xhibit, 
Your Honor. 
THE COURT: Yes , you may . 
II CROSS- EXAMINATION 
12 BY MR . VEEDER : 
u 
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Q Now, I observe on the -- you are familiar with the 
Tribes ' Exhibit 25-4, are you not , which is a 
combination of your water budget, U.S.G . S . water 
budget and the Colville - -
A Yes , I am. 
Q -- analysis of your water budget. 
A Yes , I am . 
Q I observe that you have Irrigation Leakage , Excess 
Water to Groundwater Reservoir. Now , during the 
period November to March I see that you have no 
irrigation leakage going into the aquifer; is that 
right? 
A I have a zero for that . 
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Q Wel l is 
A IL . 
Q So there is no water going in, in your estimates; 
is that right? 
A That is right . 
Q Now, how do you know t hat when irrigati on was 
cont inued from the early season, I t h ink it was 
April through October , that there would be no 
return flow whatever going into the aquifer? How 
would you know that? 
A I did not say that. 
Q We l l , isn ' t that what your water budget s hows that 
there i s no water going i n there? 
A That zero is for the period aft er November. It 
does not say anything about the irrigati on l eakage 
to the aquifer before November, during the i rrigation 
season. 
Q I am asking you , during t he period Nove mber to 
March are you saying that there is abso lutely no 
increment now, we want to be very sure about 
our language here now . I asked you this q uestion , 
does zero indicate that there is no water from 
irrigation going int o the aquifer during that 
period? Th e answer is yes or no . Does i t show 
or doesn ' t it? 
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A Essenti ally , there is no return flow . 
Q How do you know - -
A I will not say that that is the absolute number . 
Q Zero is not an absolute number? 
A On paper, but as testi fied before, the water budget 
is the best numbers that can be determined for 
balancing the water budget and if , in fact , that 
number is not zero but is one or two or three or 
even five or ten or twenty acre-feet, that does 
not change the overal l sense of the water budget 
because t he other numbers completely overpower any 
small changes such as that. 
Q In other words , you are not saying that is an 
accurate number and you don ' t know what the number 
is; is that right? 
A As I t estified yesterday, the maximum amount t hat 
that, in my judgment , could conceivably be wou ld be 
less than 20 acre- feet and in my judgment it is 
much more likely that that number is zero or very 
near to zero . 
Q But you have nothing to back up that conclusio n ; 
do you? 
A I have the amounts of water that were pumped at 
the various different periods and information on 
the evapotranspi ration and the fact that pumping 
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ceased before that period started . Analyzing all 
of these data, the amount that would be a ttributed 
to IL in the water budget would be very small. 
Q Now, we know that irrigation was going on in early 
October. 
A For the first week. 
Q Well, wasn't that early October? 
A Right. 
Q And there was irrigation going on in September , 
August, July, June, May, April and the land was 
saturated in a good many areas; isn 't that right? 
A That is right . 
Q And how long does it take the water to regress to 
groundwater table? Mr. Maddox said yesterday that 
it would take five years , so there necessarily 
would be water going in there during the month o f 
November. 
MR. MACK: I object. 
THE COURT: Ask a question instead of 
giving a speech . 
Q (By Mr . Veeder) Isn ' t that the situation? 
MR . MACK : Your Honor, I will object to 
that question. 
THE COURT : I will sustain the objec tion. 
Q (By Mr. Veeder) Isn't this the situation : That the 
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water is progressing down through the soil and the 
aquifer to the groundwater table in a relatively 
constant supply ; isn ' t that true? 
A No. 
Q Now, why isn't it true? 
A It will vary depending on a number of factors. For 
example , the water that is supplied by irrigation 
is similar to if it was rainfall on the area and 
depending on the vertical permeabilities of the 
materials and intensity of rainfall, amounts and 
timing, the recharge to the groundwater reservoir 
will vary, also the depth to the water table, so 
that in an area where you have sand and gravel 
and the water table is near the land surface, the 
recharge may arrive at the groundwater reservoir 
in a relatively short time in comparison to , say , 
in tight materi als and a long ways to the water 
table in which the travel time will be considerably 
longer. 
Q All right. Now, how deep is the groundwater table 
situated beneath the Paschal Sherman area that is 
irrigated, with alfalfa being grown? 
A Well - -
Q Answer the question. 
A You want the depth to water --
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Q Yes. 
A In about the first of November? 
Q Paschal Sherman irrigation well. 
A For what period of time are you talking about? 
Q Well, it would be during the irrigation season . 
Now, you have been taking the data, well level 
measurements . How many feet is it from the land 
surface to the water table, for example , at t he 
end of the irrigation season. 
MR. PRICE: Are you speaking of 1977? 
MR. VEEDER : I am speaking of what the 
water budget shows . 
A Well, the water budget starts with November, 1976. 
Q All right. 
A Talking about the winter budget. 
On the second of November, 1976 it was 61.68 
feet below land surface . 
Q Now, are you stating into the record that water 
applied in the month of August and September had 
all percolated through that 61 feet and entered the 
groundwater table; is that right? Is that what you 
are saying? 
A I am saying that probably essentiall y most of that 
water had percol ated to the groundwater reservoir . 
Q Wi th that speed, with that rapidity? 
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A Yes. 
Q Now, did you hear Mr. Maddox say that it would take 
five years for the water to get down there? 
A Yes, I did. 
Q And you disagree with Mr. Maddox; is that correct? 
A Yes, I do. 
Q Now, what length of time do you think it takes for 
the water to progress down that sixty feet? 
A There would be probably somewhere within the vicinity 
of perhaps a couple of weeks to a couple of months 
or so. 
Q So, as a matter of fact , if it took a couple of 
months, water applied in September would necessarily 
be entering the aquifer in the month of November; 
isn't that right? 
A That is correct . 
Q So, as a matter of fact, your zero for irrigation 
leakage is not demonstrative of the conclusion you 
just expressed; isn't that right? 
A The figure of 20 acre- feet that I said would be a 
maximum figure based on water that would be available 
in the month of September and October, if in fact 
none of that water got down to the groundwater 
reservoir in that time. 
Q Would you say that again, please . The amount of 
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water that would be available -- ? 
A The water that would recharge the groundwater reservoi1 
due to the pumping during September and October would 
be less than 20 acre-feet in total even if none of 
that water had reached the groundwater reservoir 
until after November of, November l of 1976. 
Q But you do qualify the zero now; don ' t you? 
A Yes, I do. 
Q So, the zero has been changed to 20; is that right? 
A No, it has not. 
Q You just don ' t know; do you? 
A I know that it is approximately zero. 
Q But you just said that you thought it was 20 . 
MR. PRICE : Your Honor, I believe this is 
argumentative. 
THE COURT : This is argumentative. 
Proceed. 
Q (By Nr. Veeder) Well, in other words, you are 
reiterating what you said on the first cross-
examination, that none of these numbers including 
your 503 is a firm number upon which this Court 
can rely; isn't that correct? 
A That is correct. 
I wouldn ' t say that, not--
Q Now , just a moment. You answered the question. You 
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said it was correct. 
THE COURT: Counsel, if he wants to 
qualify his answer, he may. 
MR. VEEDER : All right . 
A I said in my previous testimony and I still say that 
some numbers are more accurate than other numbers 
and that t he reliability of the overall sense of the 
water budget is very good, but that individual numbers 
may vary somewhat, that a particular number is not 
exact in that it ' s, for instance, 21 instead of 
23 or something like that . 
Q But when you don't know with exactitude any of the 
numbers, except the pumping number, how can you 
say what the variance would be? 
A I have a very good idea of what kind of range the 
numbers should lie within . Some are more acc urate 
than others , but there is ranges that the numbers 
would not be beyond, that it would not be really 
physically possible for them to be beyond a particular 
range, so that you can tell fairly closely what the 
number should be and these numbers are my most 
reasonable judgment of what the number should be, 
so the water budget will balance . 
Q Mr. Cline, you say that in your opinion, all of the 
water that appeared as variances in the measurements 
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on Omak Creek went into the aquifer; isn't that 
what you said? 
A I said essentially most all of it. 
Q But you don't know 
MR. MACK: Your Honor, I realize cross-
examination should have some leeway, but I think 
this is beyond direct and, moreover, simply 
repetitious of what Counsel did on cross-examination, 
same areas he covered on cross- examination four or 
five weeks ago. 
MR . VEEDER : Your Honor, may I respond to 
t hat. 
I could have raised the same objection on the 
direct. All this man did was reiterat e and reaffirm. 
Now, I have the alternat ive of saying, well, he 
couldn't answer this in the first place and we are 
back now. I real ize we are running against time . 
No one wants to get through more than I. But we 
did quietly sit by when Mr. Mack went through the 
tortuous questions and answers that had been given 
before and apparently in an effort to reaffirm the 
statements. 
Now, I submit that on this , where he has been 
called as a witness, I either say, well, he ' s 
already -- couldn't answer ·the question or I ask 
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some more questions, Your Honor. 
THE COURT : You may continue . 
Q (By Mr. Veeder) So, as a matter of fact, though, 
you are saying that you are going to continue to 
adhere to your constant . 8 quantity of water enteri ng 
the aquifer; is that right? 
A I say that the amount of water leaking out of 
Omak Creek and recharging the groundwater reservoir 
during, for example, the period November, 1976 to 
March , 1977 is about . 8 cubic feet per second . 
Q That is allowing --
A Between Sites l and 6 on Exhibit -- I guess it was 
u .s . Exhibit 2 . 
Q Now , that is allowing absolutely no water for 
underflow that supports the surface flow ; isn ' t 
that correct? 
A The amount of underflow is very minimal if, in fact , 
there is any . 
Q Did you go out and dril l down through the younger 
alluvium to make that determination? 
A No, I did not . 
Q So, you don ' t know; do you? 
A Yes, I do. 
Q How do you know, then, that there is no underflow 
if you didn ' t investigate it? How do you know that? 
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A The predominant gradient for the water in Omak Creek 
is the downward influence of gravity and even 
considering that you have a very small gradient 
stream, it is very, very small in comparison to 
the vertical downward pull of gravity . Not only 
that, but, for example, in July the water level 
measurements show that water was leaking, was 
diminishing at the different measuring sites from 
Site l clear to Site 6, and at Site 7 and Site 8 
the stream was dry and not only that but down below 
above the mill in the valley the stream was dry 
down there . 
Q Now, what has that got to do with underflow , ~tr . 
Cline? You are saying that the entire saturated 
grave l s didn't carry any water downstream and 
out of the Omak Creek Valley . None of it went 
out as underflow, and you haven ' t investigated that, 
so you don ' t know that yourself; isn't that right? 
A The vertical leakage --
Q Now, would you answer the question . You don ' t 
know that 
THE COURT : Counsel, he is trying to 
answer the question, if you will let him. 
Q All right. 
A The vertical leak~ge out of Omak Creek , even 
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assuming a width of the stream of only ten feet and 
taking the value of .92 cfs loss from Site 1 to 
Site 6 is in the range of the vertical permeabilities 
or fine sand silts and clays. That whole amount of 
water can be lost wi t h the vert ical leakage through 
those kinds of materials even if the stream width 
is on l y 1 0 feet. I ' m saying , in fact , that the 
vertical l eakage to take care of that amount o f 
water woul d be only approximately one gallon per 
square foot per day and this is well within the 
range of vertical permeabilities through fine 
grained materials . 
Q Now, Dr . Robinson and Mr. Kaczmarek went down and 
made various backhoe drillings in which they found 
a very substantial, a very substantial underflow. 
MR. MACK : Your Honor, I will ob j ect t o 
the form of t he question before he gets any farther . 
THE COURT: Al l right . 
Q (By Mr . Veeder) Isn ' t it possib l e, then, that some 
of that water is moving out as underf l ow or subflow 
that sustains the surface flow that leaves the 
valley? Isn ' t that possible? 
A The backhoe wells were clear at the very nor t hern 
end of the valley where the stream is not perc hed. 
They were north of the measuring Site 6. 
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Q And then have you gone down and viewed the points, 
moving south and then westerly, to determine whether 
the saturated younger alluvium was or was not 
carrying underflow? Have you done that? The 
answer is yes or no. Have you done it? 
A I ' m not exactly sure what you are saying in your 
question . 
Q The question is very simple . Did you go down and 
investigate , yourself, to see whether there is any 
underflow or not? 
A If you mean did I d~g holes into the material , I 
did not . 
Q All right. So, as a matter of fact, you don't know; 
do you? 
A Yes , I do . 
Q Whether there is underflow or not . 
A I know the underflow has to be very minimal. 
MR . VEEDER : I have no further questions. 
THE COURT : Any questions? 
MR . PRICE : I have no questions, Your 
Honor . 
THE COURT : Any redirect, Mr . Mack? 
MR. MACK : No , Your Honor . 
THE COURT: You may step down , ~tr . Cline. 
Thank you. 
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(Witness is excused . ) 
THE COURT: Counsel, so that you may keep 
track of your exhibits , assigned to the Parker 
deposition is Exhibit No . JJJJ-W. The map which 
was identified as Exhibit 1 in the deposition will 
become KKKK-W. The map identified as Exhibit 2 
in the deposition for our records will become LLLL-W 
and map no. 3 of the deposition will become MMMM-W. 
Just so you may identify and keep your record . 
MR. PRICE : Thank you , Your Honor. 
THE COURT: And they are each admitted . 
(Defendant, Walton ' s, Exhibits 
No . JJJJ-W, KKKK-W , LLLL-W, 
MMMM-W are admitted . ) 
MR. MACK: The next witness is Dr. 
Maddox . 
GEORGE EDWARD MADDOX, called as a witness herein, 
having been previously sworn 
on oath, testified as follows: 
THE COURT: Dr. Maddox was previously 
sworn. 
You are still under oath, sir. 
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Q Dr. Maddox , are you familiar with the Blaney-
Criddle formula? 
A Yes, I am. 
Q And did you hear testimony at this trial about the 
difference between the water duty figures derived 
from the Washington State University bulletin and 
the Technical Report No . 21? 
A Yes, I did . 
Q And could you explain the difference. 
A Both publications rely upon the modified Blaney-
Criddle equation but the Washington State University 
publication does not make corrections beyond advising 
an application of a correction factor for irrigation 
delivery efficiency. The Soil Conservation Publica-
tion makes a l lowances for soil moisture content that 
is in the soil and would be available to the plant 
to draw upon and make up for any needed water supply 
for the plant, and, additionally, the Soil Conserva-
tion data recognized an effective rainfall and 
effective rainfall is generally defined as the 
amount of rain that is required before a farmer 
will stop irrigating, a broad definition. I generally 
recall that the Soil Conservation Service uses 
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something like a half inch rainfall within a 24 
hour period as being effective rainfall , but the 
publication should cite what that effective rainfall 
is , but these two corrections are applied to the 
SCS bulletin . 
Q Do both the bulletin and the technical report use 
the Blaney-Criddle formula? 
A Yes , they are both based upon the modified Blaney-
Criddle equation. 
Q Now, are you familiar with the sources of precipita-
tion data used by various witnesses in this trial 
for the No Name Creek area? 
A Yes , I am. 
Q And where is that data derived from? 
A The United States Weather Bureau . 
Q Have that data been derived from more than one 
station? 
A Yes , they have. 
Q Is there a difference between the two stations ~n 
distance and elevation? 
A Both in distance and in elevation . 
Q And do you have an opinion as to whether there is 
a need to correlate the data from two stations in 
order to rely upon them for certain conclusions for 
precipi t ation in the No Name Creek area? 
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A I have such an opinion. 
Q And \vhat is your opinion? 
A It is my opinion that the data should be correlated 
in order to use the entire span . of data. The 
change took place about 1946, shortly after World 
War II and there was a span of data predating the 
data change and then a span of data following the 
date of change. Using the entire span of data , 
they should be correlated. 
Q Dr. Maddox, are the terms aquifer, aquitard and 
aquiclude expressed in quantitative terms? 
A No, they are relative terms. 
Q And when you say that, what do you mean by that? 
A An aquifer is a water saturated body of rock which 
yields water to wells and depe nding on the amount 
of water you need is how you treat the saturated 
body of rock as being an aquifer or not. 
The aquitard is usually a relative term to 
designate a body of rock that is saturated with 
water but doesn ' t yield as much water as an 
associated or adj acent body of rock that is also 
saturated with water which may be referred to as 
an aquifer . 
An aquiclude, by definition, is something 
that prevents movement of groundwater. It is a 
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theoretical term which is often misapplied . Perhaps 
even a granite could be regarded as not being an 
aquiclude because it does yield small amounts of 
water, but generally, it is considered to be an 
aquiclude . Clay beds are sometimes considered to 
be an aquiclude , but in reality they come closer 
to the definition of an aguitard because there is 
water moving within them. 
Q Have you heard the terms "safe sustained yield" 
and " firm annual supply " as used in this trial? 
A Yes, I have . 
Q And do you have an opinion as to the sort of factors 
that are involved in the use of these terms? 
A Both technical and management factors are involved 
in the use of the terms . 
Q And what do you mean by management factors? 
A There has to be a decision made by managers of a 
water resource of how the terms for either safe 
yield or firm water supply will be applied and 
this, of course, relies upon the desire of the 
public in general or the political structure . 
Q And are you familiar with Meinzer 's definition 
of what is meant by safe annual yield, safe 
sustained yield? 
A Yes, I am . 
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Q And does his definition include this combination of 
management and technical elements? 
A Yes , it does. 
Q Now, Dr. Maddox, do you have an opinion as to the 
annual loss by evaporation from the surface of 
Omak Lake? 
A Yes , I do . 
Q And what is that? 
MR . VEEDER : I object to this, Your Honor. 
I think it is totally irrelevant . No one is 
inquiring about the evaporation off the Omak Lake. 
I don ' t know how the issue gets in here . 
THE COURT: Counsel, there has been 
considerable testimony about the difference in 
elevation . I suppose it might be relevant as to 
what may have caused it. I don ' t know . I 'm going 
to let him explore that . 
MR . MACK : Thank you , Your Honor . 
t{R . PRICE : Your Honor . 
HR . VEEDER : If it has relevance , I would 
like to know it, that ' s all, Your Honor . 
THE COURT : Mr . Price . 
MR . PRICE : If we could have a stipulation 
from counsel that the level of Omak Lake is not 
controlled by or affected by the use of No Name 
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Creek water, I think that would be appropriate . 
I don ' t know if counsel is familiar with this , but 
that is one of the issues originally raised by the 
plaintiffs -- not originally raised -- but raised 
by Mr . Veeder as a basis for their injunc tion 
against the Waltons that the use of No Na me Creek 
surface water was having an adverse e f fect on Oma k 
Lake . 
MR . VEEDER : We will certai nly sti pul a t e , 
Your Honor , that so far as we are concerned , the 
changes in elevation of Omak Lake under the 
circumstances of the facts of this case , are not 
relevant to any issues that we have raised . It 
may have been earlier in the case , but I did n ' t get 
in t h e case until several years after it s tarted . 
THE COURT : Well , l-1r . Hack , for what p urpos e 
are yo u getting i n t o this issue? 
MR . ~~CK : For both of the reason s s tated . 
One has t o d o with the issue raised by the Tribes 
and I ' m glad to hear the stipulation . The other 
had to do with the matters raised, I believe in Mr . 
Price ' s case , and if I could just proceed . 
THE COURT : You may ask . Go ahead . 
I11R . HACK : Thank you . 
Q What is your opinion , Dr . Maddox? 
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A It is my opinion that the net evaporation - - the 
effect of evaporation on Omak Lake is to remove 
more water by evaporation than would inflow from 
No Name Creek. 
Q And what is the basis for that opinion? 
A May I refer to my notes. 
Q Yes . 
A The basis of the opinion is data supplied to me by 
the United States Weather Bureau and the closest 
evaporation pan station - - I shoul d say the stations 
where there are evaporation pans, are Spokane, 
Wenatchee, and Ephrata, Lind in the middle of the 
Columbia Basin . I decided to use the Spokane 
evaporation data and the long term mean annual 
evaporation l oss from this pan was 50 . 39 inches. 
That occurred primaril y during the month of April 
through September. There is a small amount , but 
that is about 80 to 85 percent according to the 
data of the total annual average annual evaporation. 
I corrected this pan figure with a correction factor 
of 0.75. 
Now, I should explain the correction factor. 
When you have an evaporation pan , it is a standard 
size pan of standard depth, at which the depth of 
water is read most often twice a day and it is a 
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relatively small surface , and when you apply this 
small surface to a larger body of water, you have 
to apply the correction factor because there is 
wind moving around the pan and under the pan as 
there is on the surface of the water . The 
correction factor of 0 . 75 is a judgment factor that 
I have applied. By applying the correction factor 
of 0 . 75 I have a corrected evaporation value of 
37.79 inches from it that I, in my opinion woul d 
apply to Omak Lake . 
Testimony herein and the data from the weather 
bureau for the period of 1946 through 1976 for an 
average annual precipitation for weather at Omak 2 
Northwest Weather Station is approximately 10 .5 
inches . Subtracting the 10 . 5 inches from the 
evaporat i on of the lake, we have an effective 
evaporation figure of 27.29 inches of water from 
the lake . 
The inflow from No Name Creek is much l ess than 
this would -- would contribute much less than this 
value . The testimony yesterday by Mr . Grimstad 
with which I agree is that the inflow would be 
something less than nine-tenths of an inch applied 
to the total surface area of the lake. 
Q Now, Dr. Haddox, did you hear the testimony 
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yesterday of 1-ir. Carpenter? 
A Yes 1 I did. 
Q Do you have an opinion -- do you ~gree with the 
conclusions of Mr . Carpenter? 
A Yes, I do. 
MR. VEEDER : I object to this . He 
expressed numerous opinions. 
THE COURT : Yes. I think you better 
identify what opinion you are talking about . 
Q (By t-ir. Mack) Do you have an opinion as to whether 
Mr. Carpenter ' s opinion that the surface flow 
measurements made by and techniques used i n making 
them by United States Geological Survey were valid 
and reliable? 
A Yes, I have such an opinion . 
Q And what is your opinion on that ? 
A My opinion is that the measurements made by the 
Geological Survey are valid and reliabl e . 
Q Now, Dr. Maddox, in drawing geological profi l es of 
any area, in using surficial examinations , is it 
necessary to make certain assumptions abou t the 
format ion of underlying geological materials? 
A Yes, it ·is . 
Q And could you just explain what those assumptions 
are and how they are made. 
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A Generally your assumptions are based upon the best 
data available to you which perhaps, if you are 
fortunate, come from dril l hol es as well as surface 
outcrop mapping. Taking your l ast known points on 
the surface, measuring the depth, you project the 
formation underground with the same dip and if it 
strikes your drill hole, everything is fine . If 
it does not, then you take the value from the drill 
hole of your counter between the two d i fferent 
formations, if you are fortunate enough to have 
encountered them, project them back up toward line 
of surface of the dip and begin artistry as there 
is judgment involved. 
Q What do you mean by "begin artistry"? 
A Well, obviously, somethi~g has happened between the 
last place and the surface where you see the formation , 
and where you encounter the drill hole and you begin 
to apply your judgment to the geologic history of 
the area and begin to correct it to reflect what you 
have from your known data points . 
Q Where one has drill holes or seismic information, 
is it more likely that one would be less likely to 
make errors in estimating what the underlying· 
geologic formations are? 
A That is correct. You have more data points. 
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Q Now, Dr. Maddox, in your work with the State and 
with the federal government, and in your consulting 
work, have you had cause to analyze and to help in 
the design of irrigation projects? 
A Yes, I have. 
Q And in your work with the State, did you have cause 
to apply State statutes and regulations to the 
use of water in both regular and low flow periods? 
A Yes, I did. 
Q And could you explain how t he State statutes and 
regulations are applied in areas of Washington 
state in low flow periods? 
MR. VEEDER: I object, Your Honor. I 
think this is totally irrelevant. If he is going 
to testify as to whether the statute is applicable 
in this Colville irrigation area , it call s for a 
legal conclusion . I see no reason what this could 
possibl y have to do with the issues here . 
MR. SWEENEY: They have already stipulated, 
the State, that they have no authority or jurisdiction 
to control the use of water reserved for the Indians. 
THE COURT : What is the purpose of your 
question? 
MR. MACK: Your Honor, the purpose is this, 
and I think Counsel misunderstood what I am getting 
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at. 
The purpose is simply this , that we have, Your 
Honor has before him a number of figures for water 
supply in this area, some of which are based on 
management judgments such as a safe annual yield 
or firm annual supply which, in turn, are based on 
assumptions made about how one determines rights, 
whether one determines them as of regular periods 
of flow or whether one takes lowest conceivable 
periods of flow , something like that to determine 
it. 
The U. S. has argued here with regard to certain 
other factors such as the Lahontan trout that one 
looks to the custom of the area to determine how 
the rights are to be determined and our purpose 
in going into this is simply to get on the record 
the custom of the State in areas, in the Ornak area, 
and in areas throughout the state, in treating 
rights in regular flow periods as compared to low 
flow periods , and that is the sole purpose for 
getting into this . 
MR. SWEENEY: I think that is irrelevant, 
Your Honor. I'm not -- this is sort of a change in 
stance. It started out with statistics and now 
we are on customs, but it doesn't apply to the use 
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of water within the Indian Reservation. What the 
testimony has been before the Court during these 
past few weeks has been the opinions of the various 
hydrologists and so forth about the amount of water s 
available from No Name Creek and that varies. There 
is considerabl e variance between those figures , 
also the amount o f water required for the uses 
within that area. Those are questi ons of fact to 
be determined by the Court. 
Now , I don ' t think i t 's proper to h ave Dr . 
Maddox talk about customs or even the State of 
Washington statutes about different low flow or high 
f l ow that has a l ready been testified to by the 
witnesses including Dr . Maddox who testified t hat 
i n his opinion t h ere would be safe annual yield of 
1200 to 1 300 acre- feet of water wi t hin t he aquifer. 
That is in before the Court right now and he shouldn ' t 
be allowed to amplify that by going into statutes or 
customs about how it is handled elsewhere . 
THE COURT : Sustain the objection. 
Q (By Mr . Mack) Dr . Maddox , are you familiar with 
the conclusion of the Unit ed States Geological Survey 
here that the gro undwater divide, the northern 
groundwater divide in this aquifer has shifted in 
past years? 
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A Yes, I am. 
Q And do you have any opinion as to whether that is 
true or not? 
A Yes, I have such an opinion. 
Q And what is your opinion. 
A It is my opinion that it is true that the divide 
has shift ed. 
Q What is the basis of your opinion? 
A Groundwater data gathered by the Geological Survey 
and which I have shown on various maps that we 
have presented earlier as part of Mr . Walton ' s 
case. These maps show there have a been a decline 
in the water level at the northernmost well during 
the period March 20 through August 20 and the 
northernmost well, as I testified earlier, is, in 
my opinion, on the north side of the groundwater 
divide as it most normally exists . Consequently, 
in my opinion, the groundwater divide has migrated 
to the north and as a result we see a decl ine, if 
I recall , one foot decline in the northernmost well 
that I have depicted on the maps . 
Q And what is that well? Is there another description 
for it? 
A I would have to see the map to recall exactly what 
that well is. 
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MR. MACK: May I approach? 
A This one will do fine . I am nmv looking at 
Defendant ' s Exhibit NNN-W and I am looking at a 
well that is located in the northeast quarter of 
the northeast quarter of Section 8 at a point 
slightly north of the writings " gravel pit ," and it 
has a symbol "-1 . " That well , in my opinion, is 
normally on the northside of the groundwater divide 
before the period depicted by the map, March 20, ' 77 
through August 20, ' 77. The groundwater divide has 
migrated to the north and resulted in a decline in 
the water level in that well. 
Q Do you have an opinion as to whether that is 
attributable to something happening to the south 
as compared to something happening to the north of 
that well? 
A I have such an opinion . 
Q What is your opinion. 
A In my opinion, the groundwater withdrawals by the 
three Indian wells and Mr . Walton ' s well has caused 
a decline in the water level which has resulted in 
a migration of that northern boundary and resulted 
in a water level decline in the well I just 
described. 
Q Now, Dr. Maddox, do you have an opinion as to the 
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relation between Omak Creek and the No Name Creek 
aquifer? 
A Yes, I have such an opinion . 
Q And what is your opinion? 
A It is my opinion that the No Name Creek aquifer 
receives some percolation of water from Omak Creek 
and its associated subflow areas. I couldn ' t express 
an opinion whether there is exactly an Omak Creek 
aquifer , per se. There is some flow around the 
creek . This might be described as an aquifer, 
that ' s fine, but it has some underground flow 
associated with the creek and some of it percolates 
down to the No Name Creek aquifer . 
Q And do you have an opinion as to \.Yhether there is 
a hydrol ogic connection between Omak Creek and the 
No Name Creek aquifer? 
HR. VEEDER : This is repetitious, Your 
Honor . I think he already said that there was a 
relationship between Omak Creek and underground 
water of No Name -- of Ornak Creek and Omak Creek 
does contribute to the groundwater of No Name Creek . 
We all agree to it. I think this is repetitious. 
I see no reason for the question. 
THE COURT: As I recall, there seems to 
be some difference of opinion as to whether you call 
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this a hydrological connection or not. 
MR. MACK: Precisely. 
THE COURT : So I will let him answer. 
MR. VEEDER : Maybe the term is a nicety, 
I don't know. 
~rn. 11ACK : Well, it is a precise term. 
Q Dr. Maddox, do you have an opinion as to whether 
there is a hydrologic connection between Omak Creek 
and the No Name Creek aquifer? 
A I have such an opinion. 
Q What is your opinion? 
A It is my opinion that there is a hydrologic 
connection between the No Name Creek aquifer and 
Omak Creek or the Omak Creek aquifer , as I previously 
limited my description. 
Q Now, are you fami l iar, Dr. Maddox, with the water 
table declines and recovery over the past few 
years in the No Name Creek area? 
A Generally, yes . 
Q And do you have an opinion as to the capability of 
the No ·Name Creek aquifer system to be recharged? 
A Yes, I have such an opinion. 
Q And what is that opinion? 
A It is my opinion that the No Name Creek aquifer 
can be recharged either naturally or by human 
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endeavor. 
Q And what do you mean by human endeavor? 
A It was described earlier in the trial that 
MR. VEEDER: Your Honor, I object to this. 
We had a ruling yesterday that the Omak Creek water 
is not part o f this litigation and I reiterate and 
reaffirm, we have gone through this all the way 
through. The motion was denied yesterday on the 
point and I simp l y say that when we talk about 
artificial induction of water in here, we necessarily 
open the case up for all that you said yesterday , 
Your Honor. I repeat what I said before, there is 
no relationship and this element is not, in my view, 
to be brought in under the circumstances. 
THE COURT: Mr. Mack. 
MR. MACK: Well, Your Honor, there has 
been testimony on a point that Mr . Veeder is not 
covering which is that, mainly from the U. S.G.S ., 
that the pumping, present pumping in the area has 
an effect on recharge to the aquifer and that is 
certainly an area that there has been a great deal 
of testimony on . 
THE COURT: That is true, but how does 
this relate to your present question? 
}ffi. MACK: Well, the pumping is caused 
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by human beings and Dr. Maddox used the term human 
endeavor and I was curious to see what that 
included. 
THE COURT: All right . You may proceed . 
Q (By Mr. Mack) What did you mean by the term "human 
endeavor"? 
A The human endeavor I was referring to is the greater 
stress on the No Name Creek aquifer to cause the 
groundwater divide to migrate farther to the north, 
thereby inducing more water than would normally be 
percolating to the, whatever the acquifer is that 
flows to the north and comes from Omak Creek to 
flow instead into No Name Creek. It would be 
manipulation of the No Name aquifer to pick up more 
recharge from the Omak Creek . 
Q Have you been present here , Dr . Maddox, during the 
testimony by the experts for the Colville Confederated 
Tribe as to the capability of the No Name Creek 
aquifer to be recharged? 
A Yes. 
Q And do you have an opinion as to the capability 
of that system to be recharged as compared to the 
conclusions of the experts of the Colville Confeder-
ated Tribes? 
HR. VEEDER : I renew my objection to this 
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line of questions , Your Honor. If he is talking 
about inducing more water into Omak Creek from 
Omak Creek, I respectfully submit that it is entirely 
in opposition to Your Honor ' s ruling in regard to 
l1r . Price ' s motion. 
MR . MACK : We are speaking only of the 
aquifer . 
THE COURT: I don ' t think he ' s going in 
I don ' t understand the question that way. I will 
let him proceed and see. 
Could I have the question again, please . 
Do you have an opinion as to the capability of the 
No Name Creek aquifer to be recharged as compared 
to the conclusions of the Colville Confederated 
Tribes ' experts as to the capability of the aquifer 
to be recharged? 
MR. VEEDER : I object to the question, 
Your Honor. 
THE COURT : Overruled. You may answer. 
I have such an opinion . 
What is your opinion? 
It is my opinion -- first I would have to qualify 
my opinion that the experts for the Colville Tribe 
testified to many different facets of recharge. 
I have to limi·t my opinion to saying, addressing 
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the part t hat I do remember , and that is that the 
amount of recharge from Omak Creek to No Name Creek , 
although I can't quantify it , it is my opinion that 
it is greater than what the experts for the Tribe 
said in their testimony . 
And what is the basis for that opinion? 
The basis of it is the evaluation of the aquifer 
that I made for the 1977 pump season where the 
pumping stress was quite heavy and yet the aquifer, 
and the groundwater withdrawal was quite a large 
volume , but yet the aquifer had managed to recover 
prior to the 1978 pumping season almost to where it 
was prior to the 1977 pumping season which meant 
there was a great deal of groundwater recharge to 
the times , amount of vertical recharge, as I t estified 
yesterday, is probably fixed due to the non-saturated 
soil conditions and, therefore , over a l ong period 
of time, until a long period of time passes , we 
can ' t really see the effects of changes in rainfall . 
As a consequence, the migration to the north and 
south of the groundwater boundary is, in my opinion , 
the principal source of recharge by making this 
boundary migrate . 
Are you familiar with the amounts of water withdrawn 
for irrigation purposes last year in the No Name 
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Creek valley? 
A I have tabulations of those numbers as supplied by 
the Geological Survey in the report . 
Q And are you familiar generally with the places at 
which that was withdrawn and the means used at 
withdrawing that water? 
A Generally , yes. 
Q And do you have an opinion as to whether the same 
amount of water could have been withdrawn from the 
No Name Creek aquifer last year with less stress 
on the system? 
A I have such an opinion. 
Q And what is your opinion? 
A It is my opinion that an equal volume of water 
could have been withdrawn with less consequential 
drawdown in the system. The stress would have been 
t h e same but it would have been spread over a 
larger area . 
Q And how would that have been done? 
A By better spacing of the wells and alternate pumping 
on the wells, cycling pumping on the wells. 
Q What difference does that make? 
A On the placing of the wells, one well while it is 
pumping will have an interference with another 
one. In a narrow basin such as Omak Creek that 
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has well- defined eastern, western and southern 
boundaries, the effects of the water level decline 
due to pumping are enhanced. In other words, when 
one well is pumping , it will have an effect on a 
nearby well when you have close boundaries like you 
have in the Omak Creek No Name Creek basin. 
The amount of drawdo~1 that results will be greater 
than you would cal culate using normal equations which 
contemplate broad or for infinite areal extent. As a 
consequence, by spacing the wells farther, and for 
example, we have the south Indian well and Mr. 
Walton's in close proximity. By spacing t hese wells 
farther and spacing the other wells farther up the 
basin and then cycling the pumping so that the 
south Indian well would not be pumping when Mr. 
Walton's well was pumping, and Mr. Wal ton's well 
wouldn't be pumped when perhaps the middle Indian 
well was being pumped, cycling the pumps, you could 
obtain the same amount of groundwater without having 
the drawdown on the system that we observed. 
Q In your experience , is the problem of wel l spacing 
a common one in the state of Washi ngton? 
A Very common. 
Q Now, Dr. Maddox, are you generally familiar with 
the present system of water delivery in the No Name 
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Creek valley? Are you or are you not? 
A Yes , I am . 
Q And are you generally f amiliar with the source of 
water for irri gation on the allo t ments and properties 
that are the subject of t his litigation? 
A Yes, I am. 
Q Do you have an opinion with the background of 
your experience in t h is area as to the most efficient 
use of water in the No Name Creek va lley? 
MR . VEEDER : I object to this question, 
Your Honor. The most efficient use , there is nothing 
to qualify Dr. Maddox based on his investigations --
he said he went through there in 1975. He has had 
no background . There is not a word of evidenc e in 
the record to show that he has the slightest idea 
about the management of this Colville irrigation 
pro j ect as it relates to Mr . Walton. 
MR . SWEENEY : He has not been qualified 
as an agricultural engineer , Your Honor . 
THE COURT: Hr. Mack. 
MR. SWEENEY: He's a geologist. 
Q (By Mr . Mack) Dr . Maddox, have you done any work 
with private companies or with government agencies 
involving the withdrawal of water and t h e delivery 
of water considering effi c i encies? 
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Yes, I have. 
And could you describe what that has been. 
Primarily it began when I was with the Agricultural 
Experiment Station at the University of Arizona in 
Tucson. At that time, which was in the late ' 50 ' s , 
I began in 1959 and continued through 1963, the 
advent of sprinkler irrigation was just beginning 
to be applied to practical use. My particul ar 
research field was working with artificial groundwater 
recharge and one of the val ues we wanted to determine 
was the amount of recharge that occurs from r ill 
irrigation as was commonly practiced in Arizona 
versus sprinkler irrigation so that we could better 
calculate long t erm water availability, that is, 
groundwater availability . At that time most of the 
research that was going on with sprinkler irrigation 
was on the Yuma mesa and I took part in a great deal 
of that research looking at, first, the efficiency 
of the water delivery and how it was increased by 
irrigation, by sprink l er irrigation. The second 
part is the cost for sprinkler irrigation as far as 
delivery of the water to the headgate. Now, this 
had nothing to do wit h the actual delivery of water 
on the fie l d, how much it cost to get the water 
from t he headgate to the sprinkler irrigation . The 
WAYNE C. LENHART 
COU AT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2636 A Maddox - Direct 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
third factor is how much irrigation return flow or 
decrease in irrigation return flow from sprinkler 
irrigation, and then evaluating the economics of 
the decrease in irrigation return flow from sprinkler 
irrigation versus the greater irrigation return flow 
from rill irrigation. 
The bottom line of all of the research was to 
determine that on overall efficiency does sprinkler 
irrigation become an economically viable irrigation 
method in that there is less return flow . There you 
have more wind blow . We have more water loss but 
you can get by with less water loss, so what i s the 
cost of all this versus the cost of rill irrigation 
with greater return flow , with greater groundwater 
availability , less flow , more soil moisture losses. 
This research continued through, periodically, I 
might add , and in various areas i n Arizona , all 
through 1959, ' 60 , ' 61 and the first half of 1 962 . 
A lot of it is now incorporated within the Sprinkler 
Irrigation Handbook published by the Sprinkler 
Irrigation Institute , and was published by Professor 
Kenny Frost for whom I worked at that time . 
Later on, in the Roswell basin in New Mexico, 
one of the problems -- at that time I was working 
for the Geological Survey -- and one of the problems 
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we were confronted with is that it was an adjudicated 
basin and the Court had required the placement of 
meters so that each person with an adjudicated right 
would not exceed the volume of his adjudicated right . 
For many years we had been, the Geological 
Survey had been providing the State Engineer with 
gross pumpage values based upon power records a n d 
at the time the Court had required the installation 
of meters in the basin and one of the q uestions that 
came before the Court by private water users was, 
if we are held to our water duty and the dec ree 
does not recognize a delivery efficiency , we are 
going to be short on water for growing crops . 
As part of my normal duty with the Geological 
Survey , we cooperated with the New Mexico Stat e 
Engineer in determining delivery efficiency for 
various areas in t he Roswell basin , and f o r v a rious 
types of crops. 
Dr . Maddox, excuse me . 
Various irrigation practices . 
Have you had cause in your work in eastern Washington 
to analyze projects and compare projects involving 
surface water delivery systems and ditch delivery 
systems and pipe delivery systems involving both 
surface waters and. groundwaters? 
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A Yes, I have . 
THE COURT: Counsel, before you ask that 
question , there was an objection. 
Are you satisfied with this man's qualifications 
in this field? 
MR. SWEENEY: The Government is not, Your 
Honor. 
THE COURT : All right. I will let you 
continue after the recess, then . 
Court will be in recess 15 minutes . 
THE BAILIFF : This Court stands at recess 
for 15 minutes . 
(Morning recess is taken . ) 
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Q Dr . Maddox , I believe you were giving your experience 
is eastern Wa s hingt on with regard to var ious methods 
of withdrawing and delivering water. 
A Yes. 
Q Could you continue , please . 
A Both with the adjudication of water rights as well 
as my work in the Geological Survey in constructing 
the model of the Columbia Basin Project and later 
as Supervisor, Resource Management Section for the 
Eastern Region of the Department of Ecology , I had 
occasion to investigate irrigation effic ienc y , 
water del ivery efficiencies , and irrigation ret urn 
flows . These investigations were made for v ariou s 
reasons but the type of investigation was a l ways 
the same in that the basic criteria was the l i mit 
of the right possessed by the irrigator, the 
management of the resource and overall the economics 
of pumping and irrigation water delivery to a farm 
or field or parcel of land . 
Q And have you done such work in the area of th.e 
Columbia Basin Project? 
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A Yes, I have. 
Q And what are the methods, means of water delivery 
used in the Columbia River Project that you have 
analyzed? 
A They have taken the entire scope from flood irrigation 
to rill irrigation to water irrigation, to sprinkler 
irrigation, using both hand lines, wheel lines , 
solid sets, and, of course , the circles. 
Q And have you done such analysis including analysis 
of safe sustained yield in areas in eastern Washington . 
A Yes , I have . 
Q And have you done such analysis in the area north 
of Ephrata known as Sagebrush Flats? 
A Yes, I did. 
Q And in any other area? 
A The Odessa area which is outside the Columbia Basin 
Project but within eastern Washington, as well as 
in Oregon in the Paulina basin and in the area around 
Bend and Redmond and Madras, and now down in the 
Christmas Valley we are actively working on a project. 
That is in Oregon . 
Q Have you done such work after your resignation from 
State service? 
A Yes, I have. 
Q And for private parties? 
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A Yes . 
Q Now( Dr. Maddox, do you have an opinion as to the 
most efficient use of water for irrigation of 
presently irrigated lands in the No Name Creek Valley? 
A I have such an opinion. 
MR. VEEDER : I object to this witness 
testifyi~g in regard to the operation of No Name 
Creek basin or the Colville Irrigation Project. 
He said he drove through there in 1975 . He has 
no more understanding than that, I respectfully 
submit, without a predicate as to knowledge as to 
history of this irrigation system, how it was 
constructed, that all parties agreed to it . It 
is totally irrelevant as to what he is saying . 
THE COURT: Objection overruled . 
Q (By Mr . Mack) What is your opinion, Dr. Maddox? 
A It is my opinion that all of the water in the No 
Name Creek Valley should be used for irrigation to 
achieve the greatest efficiency of water use and 
land use . 
Q And what do you mean by that? 
A That woul d be the water in No Name Creek aquifer 
as well as the water in Omak Creek and the Ornak 
Creek aquifer . 
MR. SWEENEY: I object to this . It is 
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going beyond the scope of the question and he is 
bringing in Omak Creek. 
THE COURT: Sustained. Related only to 
the --
MR. VEEDER : Move to strike the answer, 
Your Honor. 
THE COURT: -- No Name Creek --
MR. MACK: -- Basin . Thank you , Your 
Honor. 
Q With regard to the No Name Creek basin -- would you 
like a map up there of some kind? 
A I have the Exhibit NNN-W which I prepared, in front 
of me . 
Q Does that s how the various allotment numbers? 
A No, it does not. 
MR. MACK: May I refer to the Exhibit. 
Q Referring you to Colville Exhibit No . 7, do you see 
th e allotment boundaries and allotment numbers on 
that exhibit? 
A Yes, I do see. 
Q And could you please state which allotments occur 
in the No Name Creek basin . 
A Yes. S-526, H- 892, S-525, S-2371, H-894, H-9 01 and 
S-903. 
Q Now --
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THE COURT; Counsel, out of curiousity, 
has anybody explained to me why some of these are 
preceeded with the letter S and some with H? Is 
there some significance to that? 
MR. VEEDER : I haven't investigated that 
myself, Your Honor, and I have no idea. 
THE COURT: Proceed. 
Q (By Mr. Mack) Now, Dr. Haddox, referring you to 
Allotment 526 which exists in the No Name Creek 
basin, do you have an opinion as to the efficient 
use of water in the area of the No Name Creek basin 
for irrigation use on Allotment 526 . 
MR. VEEDER: I object to this, Your Honor. 
He says within an area of the No Name Creek basin. 
He is trying to expand that into Ornak Creek. I 
renew my objection. 
MR. MACK: Within the boundaries of the 
basin. 
THE COURT: I assume he is only relating 
this to the boundaries of the basin. Go ahead . 
Q (By Hr. Mack) Do you have an opinion? 
A My opinion is that the water should come from Omak 
Creek. 
Vffi. SWEENEY: I will move to strike the 
answer. 
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THE COURT: Granted. It will be stri cken. 
MR . VEEDER: I think it is frivolous for 
this man to continue after he is stopped . 
THE COURT : No, no. Go ahead. 
MR. MACK : I may have to make an offer of 
proof, but we wil l find out. 
Q Referring you to that exhibit, Dr. Maddox, is Omak 
Creek shown as coming anywhere near Allotment 526? 
A Yes, it traverses the northwesterly portion of 
Allotment S-526. 
Q Is it shown anywhere in the No Name Creek basin? 
A Yes, ·within t h e No Name Creek basin. 
MR. MACK: Your Honor, I would ask the same 
question I asked three questions ago, and if the 
objections would still be sustained, then I would 
want to make an offer of proof at this point . 
MR . VEEDER : I want to hear the question 
again, Your Honor . 
THE COURT : Restate the question . 
Q (By Mr . Mack) Do you have an opinion as to the 
efficient use of the waters within the boundaries 
of the No Name Creek basin and wi thin the boundaries 
of Allotment 526 as to the efficient use of those 
waters for irrigation in Allotment 5·26? 
MR . SWEENEY : I object to this, Your Honor , 
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and may I have a question to the witness related to 
the objection? 
A You may . 
MR . SWEENEY: Dr. Maddox , in arriving at 
an opinion as to the efficiency of the use of water 
on particular lands, you have to take into account , 
do you not, the rights to the use of water of the 
owners of those lands. 
THE WITNESS; That is correct. 
MR. SWEENEY : Now, Your Honor, we are 
getting into the areas which are the ultimate issues 
in this case. In order to answer these questions 
being proposed or propounded by Mr. Mack, necessarily 
Dr. Maddox is going to have to make decisions in 
his own mind on the legal issues as to the right of 
the use of water, not only as to No Name Creek, but 
also as to Omak Creek, and I think this is going 
beyond -- well, he can ' t have an expert opinion 
on that, and it is beyond his expertise, at any 
rate, and we would object. 
THE COURT: I will sustain the objection. 
You may make an offer of proof for the record . 
MR . MACK: Thank you, Your Honor , and 
for the record, I would just state that the State ' s 
difficulty here is that the State believes that by 
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negative implication or however you want to state it , 
that the question appears to have been answered here 
before it was asked in this trial and that is as 
to whether any Omak Creek waters can be used or 
whether there is a reserve right to any such waters 
or whether it makes economic sense to use any such 
water or whether it would be effici ent use of such 
waters to use in the allotment through which these 
waters traverse, and I understand Mr . Sweene y ' s 
objection but the natural result of accepting the 
objection and not allowing such testimony in is to 
almost accept t he proposition that the waters of 
Omak Creek cannot be used because of pre-existing 
rights e lsewhere on Omak Creek, a matter which has 
not been established in this litigation , and, for 
that reason, the State finds itself in a difficult 
position . 
MR. VEEDER : Your Honor --
THE COURT: Just a moment . 
MR . MACK : And I would make the offer of 
proof . I understand Your Honor ' s objection , but I 
just wanted to say our difficulty , our continuing 
difficulty with this case, the pretrial order was 
always, in our understanding, to cover the geographi-
cal area here, and when we examined the maps of the 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2647 Maddox - Direct 
1 
2 
3 
4 
5 
7 
8 
9 
10 
11 
u 
14 
15 
16 
17 
18 
19 
20 
21 
23 
24 
25 
area we had seen from the beginning that there was 
a body of water which appeared to traverse there, 
in fact, traverses some of the irrigable acres that 
the Tribe and the U.S . want to include in the total 
irrigable acreage in order to determine the amount 
of water necessary to satisfy Winter's reserved 
rights . So, with that in mind, I would make an 
offer of proof . 
THE COURT : You may make your offer of 
proof . 
MR . .t-1ACK : Thank you , Your Honor. 
Q Dr. Maddox, as an offer of proof , do you have an 
opinion as to the efficient use of water for 
Allotment 526? 
A Yes, I have such an opinion. 
Q And what would be your opinion? 
A My opinion is that the most efficient use of water 
for Al lotment S-526 would be from Omak Creek. 
Q And what is the basis of your opinion? 
A The adjacency of the land in Allotment 526 to Omak 
Creek, and the general terrain features which 
indicate a slope to t~e south away from Omak Creek 
across much of the land within Allotment S-526. 
A delivery system could be developed for that at 
very low cost to take the water from Omak Creek to 
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irrigate these lands . 
Q And do you have an opinion -- we can shorten this 
do you have an opinion as to any other allotments 
in the No Name Creek basin? 
A Yes, I have such an opinion . 
Q And what is that? 
A It is my opinion that the approximately north 
one-third of Allotment H-892 could be irrigated 
using the water from Omak Creek . 
Q And what is the basis of that opinion? 
A Generally , Allotment H- 892 lies down the topographic 
radient from Omak Creek and for the same economic 
reasons which I answered to the previous question , 
it would be most feasible to bring the water £rom 
Omak Creek to approximately the north one-third, 
and ·this is a general value , of Allotment H-892. 
MR . MACK : Now, that would complete the 
offer of proof, Your Honor . 
THE COURT: Objection will be sustained. 
Q (By Mr. Mack) Dr . Maddox, do you have an opinion 
as to whether the water that has been delivered to 
Allotment 901 and 903 for irrigation purposes is 
water artificially induced in the No Name Creek 
area? 
A Please restate that question . 
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Q Well, are you familiar with the source of water 
used for irrigation in Allotments 901 and 903? 
A No, I'm not . 
Q Are you familiar with the delivery system for the 
water to those allotments? 
A I have seen the de l ivery system but I didn ' t trace 
it back to where the water came from. 
Q Thank you. 
MR . MACK : Your Honor, I do have , ·then, 
in conclusion, another offer of proof having to do 
with the objections with regard to State water law 
and the application, regular flow periods and low 
flow periods, if I can make that. 
THE COURT: You have a right to make an 
offer of proof. 
MR. MACK: Thank you . 
Q Dr. Maddox, are you famil iar with the application 
of State water law and local customs in eastern 
Washington? 
A Yes, I am. 
Q Are you familiar with the application of both of 
those with regard to surface waters during regular 
flow periods as compared to low flow periods? 
A Yes, I am. 
Q What is your understanding of that? 
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My understanding is that during low flow periods 
rights are cut back to honor the earliest in time 
so the first in time bears the best rights and 
would continue to operate on a priority basis as 
long as water is available . 
In low flow periods do all rights is it corrunon 
for some r~ghts not to be exercised on a surface, 
on a stream? 
That is correct. 
And is it common that those same rights would be 
exercised in regular flow periods? 
That is correct. 
And knowing -- have you had experience with working 
with projects and streams in states other than 
Washington in the western United States? 
Yes, I have. 
And do you have an opinion as to whether the same 
is true in other western states? 
I have such an opinion. 
And what is that opinion? 
It is generally true for all western states with 
the exception of Texas which has a little bit 
different type of water law . In general, for all 
of the rest of the western states, it is true . 
And when you use the term western states, that is 
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west of what? 
A West of the Mississippi River . 
MR. MACK : Thank you, Your Honor. 
MR. SWEENEY: Well, we object to that . 
THE COURT: Well, it ' s only as an offer 
of proof. 
MR . VEEDER: And we have a continuing 
object ion . I asked very early in this trial in 
regard to anything on Omak Creek. 
THE COURT : I understand that. 
MR . VEEDER: I want to reflect it , Your 
Honor , if I may, in regard to the whole course of 
conduct in the State's position . We think that they 
are here by intrusion in the case . The State of 
Washington has no jurisdiction and 
THE COURT: Counsel , that is pre-supposing 
the answer to this lawsuit . 
Do you desire cross-examination of this 
witness , Mr. Sweeney? 
MR . SWEENEY: I will have to sort out 
what we got on offers of proof and what we got 
THE COURT: Offers of proof are just that, 
they are not considered 
MR . SWEENEY: Yes, Your Honor. I'm sorry. 
I realize that . 
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Q How much water was pumped from the No Name Creek 
aquifer during the 1977 irrigation season? 
A Can I refer to my notes . 
Q Yes, please do . 
A I ' m referring to Mr . Cline ' s report and I would 
have to look through here . It will take me a 
minute to locate that volume. 
Q Wasn't it about 998 acre-feet, approximately ? 
A It was ln that general area, yes. 
Q And as a matter of fact, in late August or the 
middle of August and in September, some of the 
pumps had to be cut back from pumping water within 
No Name Creek valley. 
A I had no direct knowledge, but I have heard testimony 
to that effect. 
Q As a matter of fact, the Tribe ceased app l ying 
water to its upper irrigated lands in August; did 
it not? 
A The record would indicate that that pump stopped 
withdrawing groundwater at about that time, yes . 
Q And there is more acreage being brought into 
cultivation within No Name Creek Valley by the 
Indians this irrigation season ; isn't that correct? 
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A I have seen more acreage broken out, yes . 
Q And as a matter of fact, the water levels in the 
wells, in early April of this year were two and a 
half to two feet less than they were at the 
corresponding time in 1977. 
A They were l ess ; the amount , I would have to check 
the exact value . 
Q So, if pumping continued -- well, strike t hat. 
There was what might be called heavy pumping 
on the aquifer in the year 1977 ; isn 't that correct? 
A In my opinion, that would be a correct statement. 
Q Wouldn ' t it be correct to anticipate there will be 
continued heavy pumping with more acreage to be 
irrigated within the No Name Creek Valley during 
1978? 
A Not necessarily . 
Q As I take it, then , you would be looking f orward. 
to a change in climate and availability of water . 
A That is correct, climate primarily . 
Q Did you assign a rainfall value to the lands 
within the No Name Creek Valley? 
A No, I did not . 
Q You examined the records at the Omak Weather Station? 
A Yes, I did . 
Q Did you hear the testimony of Mr . Bennett to see 
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what rain belt that he ascribed to No Name Creek 
Valley? 
I heard part of his testimony. I don't recall that 
specif ic portion of it . 
Well, to jog your memory, didn ' t he say it was 
about a ten inch rainfall belt? 
My computation for long term average based upon the 
Omak II Northwest Weather Station -- that is the 
new location of the weather station at Omak 
would indicate that that would be the case. 
About ten inches? 
About ten inches . 
Now, do you know how many acres of land that will 
be under irrigation that is anticipated by the 
Colville Tribe in 1978? 
I do not . 
Do you know how many acres of land will be irrigated 
or are irr~gated by the Waltons? 
Approximately 110 acres. 
MR. SWEENEY: I have no further questions. 
THE COURT: Mr . Price, do you have any 
examination? 
MR. PRICE: Yes, Your Honor . 
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CROSS-EXAMINATION 
BY MR . PRICE : 
Q Mr . Maddox, hypothetically, if water were being 
pumped from the Allotments 526 and 892 and put down 
the No Name Creek stream and delivered to an area 
below the granite lip and withdrawn at that point 
by mechanical means and applied through spri nkler 
irrigation to Allotments 901 and 903, do you have 
an opinion as to whether or not that would constitute 
artificial induction of waters for Allotments 901 
and 903? 
A I have such an opinion. 
llffi . VEEDER: I object to this question , 
Your Honor. 
THE COURT : Just a moment . 
MR. VEEDER : It necessarily involves a 
legal conclusion on the part of Mr. Maddox . I 
don't believe he is qualified for this , and he 
certainly has no right to come up with a legal 
opinion . we talk about induced water or developed 
water or the right to deliver water . We are talking 
about the fact that the Colville Confederated Tribes 
pump water out of an aquifer and it is released 
into a stream and delivered down the stream. 
I don't see any basis whatever for this inquiry 
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or the objective of it . We admit; we put in 
evidence; we have shown that the Tribe takes 
water out of the ground and delivers it down No 
Name Creek . There it is taken out and used . We 
stipulate to that. We have proved it. Now , what 
is the objective of this question? 
THE COURT : What is the relevance of the 
question , Counsel? 
MR . PRICE: Mr. Veeder continues his 
objection about Omak Creek, Your Honor, on the 
basis that it would be artificial induction . That 
was his term . I think we are entitled to understand 
what is happening in this valley in terms of if 
the Tribe is allowed to artificially induce water 
for beneficial application, why is not arti f icial 
induction allowed in the entirety of the valley 
as opposed to only 901 and 903. 
What I am asking for is not a l egal conclusion , 
but just a factual statement . Is it artificial 
induction? 
THE COURT: You may answer . 
Q (By Mr. Price) You may answer, Mr. Maddox. 
A I said I had such an opinion . .tv1y opinion --
Q What is your opinion? 
A My opinion is that the minute the water passes the 
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granite lip it has been lost from the system that 
we have been discussing here . Then there is a 
new system where it provides artificial induction 
of water and that would be on allotments , the 
portions of Allotments H-901 and S-903 that lie 
below the granite lip . 
Mr. Maddox, Mr . Sweeney -- that is wrong, sorry . 
MR. PRICE: Thank you , Your Honor . 
THE COURT : Mr . Veeder, cross-examination? 
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Q Mr. Maddox, you have referred to the waters that 
are entering No Name Creek aquifer as part of the 
infiltration of Omak Creek . Did you make any 
personal investigation in regard to any of these 
matters or did you take it all from the U.S.G . S. 
report? 
A All that I have I took from the U.S.G . S. report . 
MR. VEEDER: I have no further questions . 
THE COURT: Redirect? 
MR. MACK : No . 
THE COURT: You may step down, Mr . Maddox. 
Thank you, sir. 
(Witness is excused . ) 
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MISS ECKERT: We will call as our next 
witness Mr. Gene Wallace, and parenthetically , it 
is not related to Mr . Wallace ' s testimony , but you 
asked about how the allotments get their designation, 
initials . 
I don ' t purport to be the absolute expert, but 
as far as I can figure it out, it relates to the 
office which did the surveying for the allotment 
purposes . s was the Spokane office, C was the 
Colville office, MA relates to the Moses Allotments 
which were done out of Lake Chelan, and I don ' t know 
who H is , but there was a fellow named Harry Moore. 
THE COURT: I was just curious . 
MR. VEEDER : Was Counsel under oath when 
she was making that statement . 
MISS ECKERT: No, and I wasn ' t purporting 
to be a witness. 
EUGENE WALLACE, called as a witness herein, 
being first duly sworn on oath, 
testified as follows : 
THE CLERK OF THE COURT : l.Yould you please 
state your full name for the Court. 
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Q Mr . Wallace, where do you presently reside? 
A I have a mailing address of Tacoma , Washington. I 
live in Lakewood outside of Tacoma . 
Q And by whom are you presently e mployed? 
A The Department of Ecology for the State of Washington. 
Q In which office of the Department of Ecology? 
A In the office of water programs . 
Q And where is that office located? 
A It ' s at Olympia , in Lacey, Washington , at St . 
Martin ' s College . 
Q Would you repeat your job title , Mr. Wal l ace. 
A I am the Supervisor of the Water Resources and 
Management Division in the Office of Water Programs . 
Q And how long have you held that position with the 
Department of Ecology? 
A That specific position , about three years . 
Q Prior to holding that position with the Department 
of Ecology , can you give us a brief rundown of your 
professional career from college to the present time . 
A I graduated from the University of Washington with 
a Bachelor of Science degree , major in geology , in 
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1957. I was hired by the Department of Conservation 
September 23 , 1957, as a geologist . I worked in 
various -- well the first three years of my work 
were involved in groundwater investigation and 
geology of Thurston County. As part of t hat, I did 
start in the field investigation of water right 
applications. 
From 1960 until about 1972 I worked p redominantly 
in water appropriation, processing applications for 
water rights . 
Q Would that involve applications for water uses in 
both eastern and western Washington? 
A Yes . 
Q Continue . 
A In 1967 the Department of Conservation was changed 
by statute to the Department of Water Resources 
with all functions transferred. 
In 1970 the statutory authorities and the 
functions of the Department of Water Resources were 
transferred to the Department of Ecology which also 
picked up functions from other State agencies . 
Q Now, in your present capacity with the Department 
of Ecology can you briefly describe your duties? 
A Well , I am the supervisor of the division that has 
about 25 employees. There are three sections in 
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this division. One is Water Resources Investigations. 
That is headed by Mr. Grimstad who testified 
yesterday . One is a water resource policy develop-
ment section which handles our basin management 
program planning activities, activities with the 
federal government insofar as regional planning goes , 
Level B plans and this type of thing . Then there 
is a water resource management section itself that 
handles water right information system , handles the 
adjudication program, handles an archives for water 
resource information, collects power license fees . 
Let ' s see . We are working presently on the tri-state 
water rights information system. It also is 
responsible for coordination of the dam safety 
program , the recent one that the Corps of Engineers 
has got some funds for. 
Q Okay. Woul d it be fair to say, then , that in the 
course of your professional career you have become 
acquainted with the procedures used to process 
water rights applications in the State of Washington? 
A Yes . 
Q At present do you have access to the records that the 
Department of Ecology maintains concerning water 
rights application permits and certificates in the 
state of Washington? 
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A I have access to all of the records but I should 
clarify that the applications and permits are 
located in our regional office. We have four 
throughout the state, one in Spokane , one in Yakima, 
one in Redmond and one in Tumwater, but upon 
completion of the filing , the certificates of water 
rights ~re submitted to headquarters and then they 
go into our storage system. Additionally, upon 
receipt of applications in the regional offices, 
a copy does come into the central office for record-
ing in our water right information system . 
Q Now, we are talking about water rights. The State 
has a water code; correct? 
A Yes. 
Q When was the surface water portion of that code 
adopted? 
A In 1917 . 
Q And is there also groundwater portion of the code? 
A Yes. 
Q And when was that adopted? 
A 1945. 
Q With respect to water rights that are obtained 
pursuant to what I will call the State water code 
MR. VEEDER: Will you speak up, Counsel, 
I can't hear you . 
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MISS ECKERT: Excuse me, Counsel . 
Q With respect to water rights that are obtained 
pursuant to the State water code, let ' s just, by 
way of background, very briefly run through the 
procedure that the Department of Ecology fo llows 
in processing an application . 
MR . VEEDER : Object, Your Honor . This 
is totally irrelevant to any issue in this c ase , 
totally irrelevant. 
MISS ECKERT : Your Honor , it is not , I 
respectfully submit, and if I have a moment , I can 
find the contention in the issues of fact . One of 
the issues raised is, did the Department -- or the 
State of Washington through the water resource 
agency follow proper procedures in the application 
of Mr. Walton which eventually resulted in the 
Walton certificate which has resulted in t h e t r i a l 
that we are in here today, and I believe this is 
merely a foundation series of questions . 
It will also relate to the series of ques t ions 
that I will be asking Mr . Wallace shortly, but I 
do believe it is relevant. 
MR . VEEDER : May I respond to that, Your 
Honor . 
THE COURT : You may. 
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MR . VEEDER : We haven't raised a single 
objection to the water certificate that was offered 
in evidence by Mr. Price . The document is there. 
We recognize it . We haven ' t gone behind it , and I 
respectfully submit that this is a terrible waste 
of time on a totally irrelevant matter, Your Honor . 
THE COURT: What issue is before the 
Court, ma ' am, that relates to whether or not the 
State has followed any proper procedure in issuing 
such permits as they have issued? 
MISS ECKERT : One portion of the State 
procedures, Your Honor, involves the making available 
an opportunity to protest a proposed permit and we 
wish to have testimony related to the protest or 
lack of protest, both in the Walton matter and in 
general on water r~ghts issue on the Colville Indian 
Reservation. It goes to the question of historical 
practice with r~gard to the State ' s role in water 
rights on the Indian Reservation in a historical 
sense . 
THE COURT: Mr. Sweeney? 
MR. SWEENEY : Well, the Government is 
willing to agree that the United States, at least, 
did not protest the issuance of water permits or 
the certificate to Mr. Walton that was issued back 
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in 1950 or r 51. 
MR. VEEDER: May I add to that, Your 
Honor. I respectfully submit that if we are going 
to get in this legal argument I would just as 
soon get into it -- in regard to the position of 
the State of Washington vis a vis the United States 
of America and the Colville Indian Tribes , but I 
submit, Your Honor, that there is nothing whatever 
to do with the practices and procedures that have 
occurred , and I would like to add, moreover, Your 
Honor, that as an elemental principle of law, that 
the activities or the failure of the activities of 
the United States to interpose objection to this 
particular filing has nothing whatever to do with 
the legality of the filing, and we can cite 
innumerable cases on that if you want it, Your Honor, 
and I will file a brief on it, that the failure of 
an officer of the federal government or, indeed, 
the Colville Confederated Tribes, cannot in any way 
change the law, namely, that the State of Washington 
is not authorized to issue a permit. That is one 
of the problems before you . We have stipulated 
that it has been done. We have stipulated this 
has all been accomplished and I respectfully renew 
my objection as to this course of conduct . 
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THE COURT: Miss Eckert, I don't think 
there is any dispute here. 
MISS ECKERT: We ll, I have two problems . 
One is just, I suppose, a minor one, but in reading 
the pre trial order in this matter , Issue of Fact 
No. 16 to be decided say s : 
"V'vhether any objection was filed with 
the State by the Tribe or the United States 
during the processing of Walton application 
by the State and whether the State provided 
public notice as required b y the State 
statute in relation to the processing of 
the application ." 
If Counsel is willing to stipulate that , in 
fact, those factual issues are washed out, I don ' t 
have any problems with that. 
THE COURT: Counsel, I'm under the 
impression that all parties now stipulate to that. 
MR. SWEENEY : The Government will so 
stipulate. 
MR . VEEDER: Well, I --
THE COURT : He has agreed to it. Mr . 
Price, do you have any quarrel with this? 
MR. PRICE : No, Your Honor. I think the 
State has a valid point from the historical 
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standpoint in conjunction with the Rosebud Sioux 
Nation case that carne down from the Supreme Court 
in 1977 where the Court relied heavily in finding 
a disestablishment of a portion of the Reservation 
on the fact that the Government nor the Indians , 
individual l y or the Tribe , took issue with the 
County and State government taking over control of 
certain areas that the Indians later claim were 
still part of the Reservation, and from a historical 
standpoint, the Supreme Court found that evidence 
as very helpful in trying to determine the intent 
of Congress , did they intend to disestablish the 
Reservation or did they not, in terms of how the 
Government reacted thereafter and from a historical 
standpoint, I think it is relevant . I ' m not so 
sure --
THE COURT: But the point , Counsel, is 
that nobody is disputing the historical -- as I 
understand it, nobody is disputing the historical 
fact here , so we will take that as an established 
fact and we have got a legal issue as a result . 
willingly . 
so show. 
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r1R. MACK: Your Honor, if I mjght, could 
the record be absolutely clear as to what the two 
parties at this table to my left are stipul ating 
to as to the history . 
MISS ECKERT: It will become important in 
the remainder of this witness's testimony. 
THE COURT : Mr. Sweeney, what are you 
willing to stipulate are the facts as to the 
historical practices of the State of Washington 
relating to the water permits in the subject area 
and as to the United States' response to any such 
application? Mr. Burchette? 
MR. BURCHETTE : Your Honor, I think it 
is a foregone conclusion and it certainly is a 
fact that the State has been issuing permits on 
the reservations for a long period of time and we 
would stipulate to that fact, and what more can we 
say than that. I don ' t think it ' s a question of 
stipulation. It. is a question of fact. 
THE COURT: Well, unless there is some 
objection, I simply accept those as facts . It 
creates a legal issue which we will get to in due 
time. 
MR. BURCHETTE: That ' s right. I think 
Mr . Veeder correctly expressed it in the sense 
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that whether they have issued the permit s or not 
has no bearing whatsoever on whether they have the 
jurisdiction to so issue those permits . 
MISS ECKERT : Well, Your Honor , the ques t i o n 
isn ' t whether we issued the permits , it ' s whether 
there have been objections and we are looking for a 
historical pattern in t hat . 
TBE COURT : Let ' s go to the n e x t question. 
I think it has been admitted , as I understood it 
anyway, t hat they d i d not make any o b jec tion. 
MI SS ECKERT: That was not part of what 
I heard as Mr . Burchet te's ver sion o f the stipulation 
at this point and it is an important poi nt from 
our perspectiv e . 
THE COURT : Would you enlarge on your 
understanding , Mr . Burchet te. 
:r.m. BURCHETTE: Well, Y,our Honor , it is 
my understanding that we did not object . We would 
stipula t e that we did. not object to the permi t i n 
this case . 
THE COURT = That ' s the Co urt' s understand-
ing . Mr . Veeder, do you have any difference? 
MR. VEEDER: Well , Your Honor , I think 
we are in that status . I find that is one 
reason I asked Your Honor if I could put in this 
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particular exhibit in regard to this permit . I 
submit, tho~gh, the failure of the national 
government to act in this matter could not create 
an estoppel. 
THE COURT : Counsel , this has nothing 
to do with the matter before the Court at the 
present time . I am merely asking if you stipulate 
as to the facts and 
MR . VEEDER : I will concede that situation . 
THE COURT : Very good . Let ' s proceed. 
MISS ECKERT : I hesitate to ask the 
next question because I expect we will be in the 
next round if Counsel will be as cooperative as 
they were in this round . 
Q Mr . Wallace , we have turned now to the issue of 
fact that the State has been issuing permits and 
certificate s on the Colville Indian Reservat ion 
and I take it you agree that , in fact , the State 
of Washington has been doing that . 
A Yes. 
Q Okay . Do you know if those permits have been issued 
throughout the Colville Indian Reservation or in 
specific geographic areas of that reservation? 
A I think it has been a predominance in certain areas 
but it has been throughout the Reservati on . 
WAYNE C. LENHART 
COURT R EPO RTE R 
SPOKANE, WASH I N GT ON 
PAGE 2671 Wallace - Direct 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
u 
14 
15 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
Q And do you have any exhibit which shows the 
geographical extent of the permits and certificates 
issued by the State of Washington on the Colville 
Indian Reservation? 
MR . VEEDER: Is this in the form of an 
offer of proof? What are we putting in here now? 
MISS ECKERT : I'm continuing with direct. 
THE COURT : She just asked a question. 
1~ . VEEDER : Well, I renew my objection, 
Your Honor . 
THE COURT: Objection will be sustained . 
MISS ECKERT : In t hat event , Your Honor, 
I would like to turn it into an offer of proof . 
THE COURT: You may . You have a right of 
an offer of proof . 
Q (By Miss Eckert) For the purpose of maki~g an o ffer 
of proof, then , Hr . Wallace, were you referring to 
a specific exhibit and , if so, do you see it here? 
A Yes , it is the Exhibit Summary Totals, Water Rights, 
and the topographic map of the basin . 
Q And the exhibit showing summary total of water rights 
is Exhibit labeled for identification as cccc- sw . 
MR . VEEDER: May I point out again , Your 
Honor , that we have never seen this exhibit . 
MISS ECKERT : Your Honor -- well, -- . 
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MR . VEEDER : Certainly this garish expose 
up here has never been seen by me . I will assure 
Your Honor o f that . 
MISS ECKERT: Your Honor, we --
MR . VEEDER: Could we look at it? 
THE COURT: Well , Counsel , I was just 
looking. It was identified . At l east it was 
marked ye sterday, apparently . 
MISS ECKERT : It has been available for 
two months . There has been one minor change on the 
form and so the revised version was provided on 
Monday , April 24. 
THE COURT: Well, this is immaterial . It's 
only an offer of proof anyway . 
111! SS ECKERT : That ' s right . 
THE COURT : I am not going to admi t it . 
Go ahead. 
Q (By Miss Eckert) Mr . Wallace, was the Exhibit 
marked cccc- sw prepared under your direction? 
A Yes, it was. 
Q And that exhibit purports to summarize the permits 
and certificates issued by the State of Washington 
within the exterior boundaries of the Colville 
Indian Reservation; is that correct? 
A Yes , with the possible exception of the Grand Coulee 
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entries . I'm not certain that that is within the 
exterior boundaries of the Reservation . 
Q And then drawing your attention -- and still as 
the portion of the offer of proof -- drawing your 
attention to the composite quandrangle map labeled 
for identification purposes Exhibit DDDD-SW, can 
you identify that , please . 
A Yes, that is a map prepared from a topographic, 
joining of two topographic maps which shows the 
ground\vater and surface water permits and certificates 
that exist within the exterior boundaries of the 
Colville Indian Reservation . 
Q Okay, and still as a matter of the offer of proof , 
Mr . Wallace , do you have any idea approximately when 
the earliest permit or certificate was issued 
within the exterior boundaries of the Colville 
Indian Reservation? 
A May I check my notes? My idea is that it is in the 
are of 1919 or 1920 , but I can give you a precise , 
if you would like . 
Q I think that is sufficient for these purposes . 
Did the State continue issuing the water rights, 
that is permits and certificates, since that time, 
to the best of your knowledge? 
A Yes, except for the last three or four years . I 
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don 't believe we have issued any new permits . 
Q Now , and still as a matter of an offer of proof , 
because I believe it continues on in this line of 
questioning , is the State of Washington ' s issuance 
of water rights to non - Indians within the exterior 
boundaries o f the Colville Indian Reservation unique 
or has the State issued water rights , set water 
rights to simi l arly situated people within the 
exterior boundaries of other Indian reservations 
within the State? 
A We have issued such rights on the various reservations 
throughout the State. 
Q And do you have any summary or tabulation of the 
number of rights on other Indian reservations issued 
by the State? 
A I have a hand summary of rights in one of our 
regions in western Washi~gton. 
Q And what does that show? 
A Well, that shows that basically it was a common 
practice to issue rights if water was available 
for appropriation . 
MISS ECKERT : Now, I believe that 
terminates this portion of the offer of proof , Your 
Honor. 
Q Proceedi~g i nto another area, the water code to 
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which you referred , that is the surface water code, 
was adopted in 1917, the groundwater code in 1945; 
correct? 
A Yes. 
Q How were water rights established during the period 
after statehood but before 1917? 
MR. VEEDER : I renew my objection , Your 
Honor . It has absolutely nothing to do with any 
of these issues. We have agreed to the situation 
once and I renew all of the objections I have had to 
the appearance of this testimony. 
THE COURT : How does this differ from the 
matter that you just went into, Counsel? 
MISS ECKERT : It differs in a sense , Your 
Honor, that what I am getting into is the State 
system pursuant to our Water Rights Claims Registra-
tion Act wherein people holding what they believe 
to be "vested rights" that is, pre-code rights, 
were unable to make a registration with the State 
of those rights in 1967. 
The significance of this is that at that time 
the St . Mary's Mission did, in fact, file a claim 
indicating that it was basing what it considered 
to be its right on an appropriation document based 
on a filing .made in the Okanogan County Auditor ' s 
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Office in 1901 and taking water from Omak Creek 
for the irrigation of approximately 60 acres of 
what we are now referring to as Allotment S - - I 
believe it is 526 r and it relates to what the 
historical practice and understanding of the early 
settlers in the area was and also what the Mission 
thought the extent of their right was and what it 
was based on, and this was simply a foundation 
question to lead into the water rights claims . 
THE COURT : Well , ~rr. Sweeney? 
MR . SWEENEY: Well, I don ' t think that 
there is any issue about what the St . Mary ' s Mission 
did or did not do about water rights . I don ' t 
believe the Tribe is claiming any water rights 
based upon a successor in interest to the St . Mary's 
:r.1ission nor is the United States making any such 
c l aim in this . Their claim for the S- 52 6 is based 
on a reserved water ri.gh t of the Indians rather 
than any of the filings back in the early 1900 ' s. 
MISS ECKERT : Well, but the fact is t hat 
the property back in the early 1900 ' s was not 
Indian property and I believe certainl y t he State 
does have - - take issue with the fact that some of 
these rights are not being claimed as reserved 
rights when we bel ieve that under -- well, let me 
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put it this way : _ The Mission sold their property 
back to the Indians and it seems to me to be a 
fairly fundamental proposition of property law 
that you do not take any more than you can get 
from the person who has sold you the property . One 
issue, therefore , is that the Indians have not 
received anything more than the Mission coul d have 
given them when the property was sold back to the 
Indians. Apparently now the Indians are attempting 
to revive increased reserved rights for that 
portion of the No Name Creek basin and we do have 
an issue there, Your Honor . I think it may have 
developed after the pretrial order but this case 
has taken on a life of its own and I believe we 
do have a contention . 
MR . VEEDER : Your Honor, we are making 
no claim whatever in this litigation in regard to 
Omak Creek and I respec·tfully submit this whole 
line of inquiry and testimony is simply going to 
confuse the record on an issue that isn ' t even 
remotely involved . 
THE COURT: Well , would you say the 
same thing as to the waters in the aquifer of No 
Name Creek? 
MR. VEEDER : Well, Your Honor, I have no 
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knowledge of any claim as a successor in interest 
here, and we haven't asserted one in regard to 
anything that the Mission did. We have said, and 
I repeat, that from the standpoint of the natural 
infiltration into the basin, yes , that is part of 
the affluence of No Name Creek 1 but it certainly 
has nothing to do with this alleged filing of St. 
Mary ' s Miss i on 1 nothing. 
THE COURT : I question whether there is 
any relevance. However, I think Counse l if aware 
that I permitted this record to become really 
expanded for the reason that, in the event a higher 
court disagrees with my legal conclusions, I don't 
want to have to come back to trial. There should 
be a sufficient record here that if they disagree / 
they can make their own ruling based on the record 
that we have spent a lot of days making , and for 
that reason and that reason only, because there is 
a question in my mind whether there is an issue 
here, I ' m going to let her, after lunch, go to 
this one point because I am not sure. 
MR . VEEDER : Well, wouldn ' t an offer of 
proof -- ? 
THE COURT : Either way , it's going to 
take the same amount of time . It wouldn '· t make much 
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difference. But it is 12 : 00 o'clock, folks, and 
although I am recessing the case until 1 : 30 , I want 
to advise all parties present that I have a 
confidential informer that tells me that you shouldn ' t 
be in this building at 1:15, so I would recommend 
that you not return here until 1:30 although we 
will probably have to start the case a little later . 
There is going to be , I understand , a fire drill . 
I ' m not supposed to know anything about it . So, 
we will recess until 1 : 30 , please . 
THE BAILIFF: This Court stands at recess 
until 1 .:30. 
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1 Afternoon Session 
1 April 26, 1978 1:30 P.M. 
3 THE COURT: You may continue examination 
4 of Mr. Wallace. 
5 
6 DIRECT EXAMINATION, CONTINUED 
7 BY MISS ECKERT: 
8 Q 
9 
10 
11 
14 
15 
16 
17 
A 
18 Q 
19 
10 
21 
12 A 
13 
24 
25 Q 
Mr. Wallace, just before lunch, I believe I asked 
you what the Water Rights Claims Registration Act 
was. Can you very briefly explain that. 
Yes , i t was a statute origi nally passed in 1967 
and reenacted in 1969 , and it was -- it provided for 
a five-year period that all persons claiming the 
right to use water under state law were required t o 
register their claim to water rights unless they had 
a permit or a certificate water right of record with 
the State. 
And was the purpose, then, to cover those water 
rights which might have been established pursuant 
to state l aw prior to the enactment of t he Water 
Code ? 
Yes, those, and, we ll, the case of ground water, 
prior to 1945, in the case of surface water, prior 
to 1917. 
Now, Mr . Wal l ace , I'm going to hand you what we have 
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marked for identification as Defendant's Exhibit 
GGGG-SW, page 2 of that exhibit, and ask if you 
recognize what that document is. 
A This is a standard water rights claim registration 
form. 
Q And by whom was that claim filed? 
A The name on top is St. Mary's Mission and in parens, 
Pioneer Educational Society, dash, dash, corporation, 
title, and it was signed by Reverend Joseph L. 
Obersinter, SJ, principal of St . Mary's Mission. 
Q And does that document show upon what basis the 
St . Mary•s Mission Pioneer Educational Society was 
purporting to claim water under the laws of the 
State of Washington? 
A The legal doctrine upon which the water rights 
claim is based, that particular item on the claim 
form indicates vested rights and usage. 
Q And what does the term, ''vested rights", mean to 
you? 
MRo VEEDER: Object to that. Calls for 
a legal conclusion, Your Honor. 
THE COURT: She asked what it meant to 
him, not what it means . 
.MISS ECKERT: Administrative understand-
ing of the document that he recognizes. 
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THE COURT: He may answer. 
A In our administration of the water codes, we have 
normally considered vested rights to be those 
rights established prior to enactment of the 
Water Code. 
Q Now, prior to the enactment of the Water Code, and 
I am at this point talking about Surface Water 
Code, haw did one establish a water right in the 
State of Washington? How did you go about getting 
what we now call the vested right? 
A Well, prior to 1891, it was, the water right could 
be established by the custom of the time, and in 
the case of appropriation, it was simply a taking 
of the water and putting it to beneficial use, and 
through that, you were establishing a priority date 
for -- or from the date of first use. 
Q Okay. 
A Because of numerous problems with this, in 1891, 
the Washin gton State Legislature adopted a notice 
procedure whereby a person proposing to use water 
posted a notice at the point of diversion and, 
addi t ionally, then, recorded that notice in the 
county in which the diversion was to take place. 
There was a prescribed diligence requirement and 
assuming the person then went ahead and perfected 
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his appropriation by applying the waters to full 
beneficial use, he did then establish a water 
right, and this would be a vested right if it 
occurred prior to 1917 to the e x tent of his use 
and priority date dated back to the date of 
posting the notice . 
Q Now, was there also provision made for filing that 
notice or the fact of that notice with any county 
or state o fficial? 
A Yes , the notice had to be recorded in the county 
courthouse. 
Q That would be with the Auditor ' s Office? 
A Yes . 
Q Now, I'm going to hand you what we have labeled 
for identification Defendant ' s Exhibit VVV-SW, and 
ask if you can identify that for us , please . 
A This is a notice of appropriation of water right . 
It is fil e d of record on August 26, 1909, and i t 
appears to be a standard-type notice f orm that was 
used under the 1891 Act. 
Q Did you say that was filed for record? Was that 
in Okanogan County? 
A Yes. 
Q Now, do you happen to have with you, or have you 
seen, a s i milar-type filing made by St . Mary's 
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Mission, Pioneer Educational Society, with the 
Okanogan County Auditor? 
A I don't have a similar-type notice, other than the 
one y ou have handed me, which --
Q Well, that is not for St. Mary 's Mission ; is it? 
A No, this is relating to the Colville Indian 
Reservation. 
Q Do you know if there is anything about the -- are 
you aware of any problems with respect to the early 
records of Okanogan, of the Okanogan County Auditor, 
which would make it difficult to now obtain a copy 
of the St. Mary's claim? 
A It is my understanding that there was a fire at 
the courthouse . I don't know the year, and that 
was, I believe, mentioned by Mr. Thorp yesterday . 
Q And the document, vvv-sw, that I asked you to look 
at, that is not an original copy from the Okanogan 
County records; is it? 
A It appears to be just a Xerox copy. 
Q Now, I'm going to hand you what we have labeled 
for identification as HHHH-SW, and ask you to 
identify, please, page 2 and then page 1. 
A Page 2 is a letter that has a received date in 
the Department of Water Resources of September 25, 
1967. It was addressed to the Department of 
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Hydraulics, care of the Water Rights Division, 
Olympia, Washington , and it is from Rev. Joseph 
L. Obersinter, SJ. 
Q Well, let•s see, can you then read for us, please, 
A 
Q 
A 
Q 
A 
the first paragraph of that letter . 
"Dear Sir: There has been much discus-
s ion in recent years about water rights 
and so on in regard to Omak Creek. We 
have been using water from this creek 
for many years (before 1900) , and have 
water r ights registered in Okanogan 
County in 1903 and 1905 . " 
Okay . 
The second paragraph is: 
"Is there anything special we must do 
to protect these rights, and precisely 
what value are they? I would appre-
ciate any information you can give me 
and any procedure that might be 
necessary to protect these rights ." 
That is page 2. 
And then would you also identify page 1 o f Exhibit 
HHHH-SW. 
Page 1 is a letter dated September 28, 1967 , to St . 
Mary•s Mission and it was prepared by myself , 
acknowledging receipt of their letter and advising 
them that since the use of water on the property 
in question was started prior to June 6, 1917, the 
effective date of our State Water Codes, you 
probabl y have a valid claim to the vested rights. 
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The validity of the claim and the extent of the 
rights . . . 
Q I think that's enough. 
A I advised them of the Registration Act. 
MR. SWEENEY: Might I inquire. Are we 
on offer of proof at this point? 
MISS ECKERT: No, we are on Direct . 
THE COURT: We are on Direct . 
MR. SWEENEY : And you are identifying 
these documents? 
MISS ECKERT: That is right. 
THE COURT: Identifying documents. 
MR. SWEENEY: All right, thank you . 
Q (By Miss Eckert) Now, Mr . Wallace, --
MISS ECKERT: If I might approach 
Q in the e xhibit labeled GGGG- SW, you identified 
page 2 as being a claim filed by St. Mary's Mission, 
Pioneer Educational Society, pursuant to the Water 
Rights Claims Registration Act . There are other 
documents, other pages, in that exhibit; are there 
not? 
A Yes, there are. 
Q And what are these other documents, without going 
through each one? 
A They appear to be copies of other water rights 
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claims. 
Q Do you know if those c l aims are for the same general 
area as the Mission area? 
MR. VEEDER: Your Honor, I think that we --
I 'm going to object to that question. There is one 
specific issue, as I perceive it now, this is going 
on in regard to the use of these waters.I don't know 
what land and I haven't heard any reference to the 
land on which this alleged claim is being exercised, 
and I think it is essential before going any further 
to have that identified. 
THE COURT: Miss Eckert. 
MISS ECKERT: Okay. If I might inquire, 
are you referring to all of the claims, Mr. Veeder? 
MR . VEEDER : I'm referring to the subject 
matter of this case , which is Allotments 526, 892, 
901 and 903 . Now, if this water from Omak Creek 
is being claimed or proved or whatever you are 
doing, in regard to these lands, I think we should 
identify them. I f it is not, I'm going to object 
to the relev ance of them. 
MI SS ECKERT: Well, I can speed this up. 
Q Mr. Wallace, drawing your attention to Exhibit, 
I believe it's GGGG-SW, page 2, the claim of St. 
Mary's Mission, is there an indication on the face 
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of that claim as to which lands the water was to be 
put to use for that? 
A Yes, the description of the land is identified as 
within the Southwest Quarter of Section 9, Township 
33 North, Range 27 East. 
TBE COURT: Well, I think the question, 
Counsel, related to the attached material. You had 
asked him before the objection was made about the 
other documents that were attached to that exhibit, 
and I don't know what they are. 
MISS ECKERT: I can speed it up, Your 
Honor. I was about to offer Exhibit GGGG-SW, page 
2, which is the claim of St. Mary's Mission. However 
in that same packet of materials, there are other 
pages which, if-- we will not offer, but if the 
other counsel desire to have an entire record, to 
make it easy, all the claims from Section --
Township 33 North, Range 27 East, were retrieved 
from the Department of Ecology files. That is the 
common thread in that package. Some of them may 
or may not be anywhere near the Mission . 
THE COURT: But are they all within the 
watershed? 
MISS ECKERT: It's difficult, Your Honor, 
because they are all labeled in legal descriptions 
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Q 
and the boundaries of the watershed, as I understand 
it, are now being described in terms of the allot-
ments, but the answer is, I believe, no, they are 
not all within the watershed, and we don't intend 
to offer those, but I was trying to explain why 
there was other material attached to that package. 
THE COURT: Very good. 
And, with that explanation, at this time I will 
offer the exhibit marked GGGG-SW, page 2. 
THE COURT: Page 2 only. 
MISS ECKERT: Yes. 
MR. VEEDER: Your Honor, I am caught in 
a dilemma here, if I may just interrupt for a 
second. 
Some documents were handed to me, signed by 
Rev. Clifford Carroll, SJ . Now, are they part of 
this? 
2. 
MR. ECKERT: No, Mr. Veeder. 
MR. VEEDER: They are not? 
THE COURT: They are only offering page 
MR. VEEDER: May we just look at page 2? 
MISS ECKERT: I had given you a copy of it. 
MR. SWEENEY: The Government would object 
to this. First of all, it relates to a claim by the 
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St. Mary's Mission under the water Rights Registra-
tion Act, which has nothing to do with any cla im of 
rights in this case. Secondly, the land described 
merely states, in the Southwest Quarter of Section 
9, Township 33 North, Range 27 East, and it doesn't 
identify whether there is any lands that are within 
the controversy here, such as Allotment 526 or 892. 
THE COURT: Well, Counsel, your objection 
is technically correct, but do you want to take the 
time to go back and prove the St. Mary's Mission is 
within 526? 
MISS ECKERT: That is right. 
THE COURT: I think you all recognize that 
it is. 
MR. SWEENEY: Well, there are lands within 
Section 9 that are commonly called the Mission Lands 
that are not part of 526. 
THE COURT: That is what I want to know. 
MR. VEEDER: There is just a small portion 
of 526 that would be within the embrace of the 
Southwest Quarter of Section 9 in Township 33, 
Range 27, and I just thought, if it is relevant, 
I think Counsel has the obligation to let us know 
exactly where this water is being used. I can't 
identify it from the material we have. 
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THE COURT: I'm looking at Exhibit 6, and 
I guess I can't tell, either, from that where it is. 
All right. 
MISS ECKERT: I'm sorry, Your Honor, I 
don't understand your "all right". 
THE COURT: Well, the objection is that 
this is not relevant to any issue before the court. 
MR. VEEDER: That is correct, Your Honor. 
THE COURT: And my comment related to, if, 
in fact this water right related to the St. Mary's 
Mission, which is somewhere within the valley, but 
I don't know whether it is within any of the 
allotments or not. 
MR. VEEDER: We don't either, Your Honor. 
THE COURT: There is only a very small 
portion of Allotment 526 that extends into Section 
9. 
Well, I can save ourselves a lot of trouble . 
I will deny the admission. 
(De fendant State's Exhibit 
GGGG-SW is denied.) 
MISS ECKERT: I would also at this time 
offer the admission of Exhibi t HHHH-SW, page 1 and 
page 2, being the letter from Mr. Gene Wallace in 
response to page 2 , which is the letter from Rev. 
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Joseph L. Obersinter, of the St. Mary's Mission. 
MR. SWEENEY: The Government would once 
again object to this, Your Honor. It refers to a 
letter of inquiry from Joseph Obersinter, SJ, to 
the Depar-tment of Ecology back in • 67 about water 
rights and a reply, but no one is claiming any 
basing any claim for water rights within thi s 
action on any claimed water rights by the St. 
Mary's Mission, and that would i nc lude, I suppose, 
all of the lands that were then owned by the Mission . 
Furthermore, it is stipulated that the 
Allotment 526 that we are talking about is in trust 
and owned by the United States in trust for the 
Tribe. 
MISS ECKERT: Well , I think the objection, 
in one sense, misstates our purpose in this. We are 
not trying to prove whether or not the Mission did 
have a right. Our concern is with the historic 
practice and understanding of, I guess, for want 
of a better word, you call them the "oldtimers" in 
the area. 
Now, the basic question from the State of 
Washington's point of view in this case is the 
jurisdictional question . Mr. Veeder vehemently 
states we have no business being anywhere near the 
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Reservation, as far as water rights are concerned. 
The State, on the other hand, while it approves of 
the reserved-rights doctrine, qualifies that 
approval to the extent that we believe there may 
be surface waters . You have been over this many 
times. 
The point of this is, Your Honor, and I believe 
it is brought out most recently in the Oliphant case, 
is that the common understanding of those people 
involved in, as it were, the making of history at 
·the time, has been looked to by the courts as an 
important indication of what congressional intent 
and practice was with respect to the reserved rights, 
and in this connection, I might just very briefly 
point out, if I may, a quote from the Oliphant 
case which says: 
"While in isolation, the Treaty of Point 
Elliott " 
the citation is undated, 
11 
-- would appear to be silent as to tribal 
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case, Your Honor, and I understand your difficulties 
and I don't wish to prolong this, but one of the 
elements of our case certainly relates to the 
longstanding historical practice and understanding 
of the peopl e on the Reservation, both the water 
users and the government, in dealing with those 
water users . 
The point of this is that in the early days, 
it appears that there were a numberd filings under 
the then-existing state law. There was no objection 
and I understand Counsel's contention that that 
can't estop the Government or the Indians at this 
point from arguing law of jurisdiction, but we did 
assert that it has some important part to bear in 
your consideration, that the historical perspective 
in this matter is most important. 
So, our purpose in attempting to introduce the 
matters related to St. Mary's Mission and the claim, 
we are unable to introduce the claim directly, I 
believe because the record simply doesn't exist 
anymore, but we were attempting to show that the 
Mission, which worked in close cooperation with 
the Indian Service, and, as a matter of fact, in 
a number of ways acted as a major -- well, I will 
strike that, because I'm beginning to testify --
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But the common understanding in the area is that 
they would apply for or proceed under the laws of 
the State of Washington as they then existed with 
respect to water rights . In addition --
THE COURT: Well, Counsel, for the 
limited purpose as you have expressed, namely, to 
only show the historical practice in the area, I 
will admit HHHH-SW, for that limited purpose. 
MISS ECKERT: And make sure it is clear 
that it is only page 1 and 2. 
THE COURT: Page 1 and 2, correct . 
(Defendant State's Exhibit 
HHHH-SW, pages 1 and 2, 
is admitted.) 
MISS ECKERT: And in light of that ruling, 
Your Honor, I would like to renew my offer on page 
2 of 
THE COURT: Well, the difficulty with that 
one was, we weren't able to identify what area we 
were talking about. It wasn't on the question of 
whether it did or did not establish any historical 
usage . 
MISS ECKERT: I didn't get my word in on 
that particular objection. 
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I just said, that we are not trying to prove whether 
or not they had a right, but simply that they 
thought they had something, they thought they were 
complying, and the purpose of that was just to show 
that they believed they were operating under the 
then-existing appropriations. 
MR. SWEENEY: It still doesn't relate to 
the lands that are involved in this case . 
THE COURT: That is the difficulty. I 
will deny it, unless you can tie it into the lands 
that are involved here. 
MISS ECKERT: Yes. The present witness, 
unfortunately, is not qualified to do that, sir. 
MR. VEEDER: I didn't hear Counsel . 
MISS ECKERT: I said the present witness 
is not qualified to tie that in, but we may reserve 
the right. 
THE COURT: You may renew it. 
Q (By Miss Eckert) Now, Mr. Wallace, I would like to 
hand you what I have labeled as Defendant ' s Exhibit 
TIII-SW, and ask, Mr. Wallace, if you can identify 
what that proposed exhibit is. 
A Well, the basic contentsfrom page 2 on appear to be 
just a Xerox or duplicate copy of a water right 
filing. 
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Q For whom, though, please? 
A For Wilson W. Walton. 
Q And, with reference to what permit, certificate or 
application, please? 
A Well, it is in reference to original Application 
No. 8613, and under that, after the permit was 
issued, the Certificate No. 3743, Certificate of 
Water Right. 
Q Okay. Now, in the materials under that proposed 
exhibit, do you find therein a copy of a Report of 
Examination dated 31 October 1949? 
A Yes . 
Q And, by way of background, would you explain, please, 
what a Report of Examination is, with respect to a 
water right application? 
A Well, under each application for permit, we do, 
after publication, make a field inspection of the 
application -- at a site inspection to find out, 
first, whether the information on the particular 
application was correct, secondly, to contact the 
applicant to make sure that we are certain of what 
his intents really are, as far as his project is 
concerned. 
We also then check the water source out and 
make a general evaluation of the property on the 
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project. 
Q By whom was the report of the exam dated 31 October 
1949 performed? 
A This indicates H. W. Pollack (phonetic). He was 
Deputy Supervisor at that time. 
Q And what is Mr. Pollack's current employment status 
with the State, if you know? 
A Mr. Pollack, after spending some time in the 
military, was back with the Department of 
Conservation for a few years, and has now retired, 
and it is my understanding that he is living in 
Texas. 
Q Is it, in the process of making the examinations, 
necessary to come up with a Report of Exam, is it 
common practice for the Department of Ecology or 
its predecessor agencies to investigate other 
water uses that are being made in the vicinity of 
the proposed water use? 
A In a general sense, what we do is, the applicant 
does have to publish a notice of the proposed 
application once a week for two consecutive weeks 
in a legal newspaper in the area, and the county 
that the point of diversion or place of use is to 
be located. That provides a 30-day protest period 
for any of his interested neighbors to object to 
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the proposed application. By then, we do have files 
on various streams, insofar as, if we have had 
problems before, we make a more intensive investi-
gation. So we do, yes, in a general sense, check 
out the other uses, and particularly if it is 
protested and we have a reason for a special concern. 
Q Now, in your examination -- perusal, I should say, 
of the Report of Examination, is there any 
indication that Mr. Pollack considered or saw 
other uses in the vicinity of the then-proposed 
Walton appropriation? 
A Yes, he indicates that there was one ranch down-
stream that utilized the stream for stock water 
and possibly for other domestic uses. 
Q Okay. Now, Mr. Wallace, do you know strike that. 
The document from which you are testifying or 
MISS ECKERT: Forgive me, this alphabet 
soup of exhibits has gotten me confused. 
Q -- IIII-SW, that relates to the Certificate of 
Surface Water now held by the W.altons; is that 
correct? 
A Yes. 
Q Do you know, from your review of the Department of 
Ecology records and records of its predecessor 
agencies, if there are any other state certificates 
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for either ground or surface water wi·thdrawal by 
Mr. Walton in the vicinity of No Name Creek? 
A Yes. I know. 
Q Are there such certificates? 
A No. 
Q Now, with respect to permits, again, both for 
surface and ground water in the vicinity of No 
Name Creek basin, do you know if this State has 
issued any other permits to Mr . Walton for water 
use, either ground or surface? 
A Yes, I know . 
Q And has the State issued such permits? 
A No. 
Q Now , do you happen to know if there are any 
appl ications on file with the Department of Ecology 
submitted either by Mr. Walton, Sr . , Jr . , or both, 
for proposed water uses in the vicinity of the No 
Name Creek valley? 
A Yes. 
Q And can you briefly explain what those items are? 
A There are three applications, two ground water and 
one surface water. The one for surface water is an 
application that was filed for appropriation of 
water from Omak Creek . The other two are from 
wells. 
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Q Has there been any final departmental action on 
those applications? 
A No. 
Q Have you been present in this courtroom when you 
heard Mr. Veeder state that the State has denied 
those pending applications? 
A Yes, yesterday I was. 
Q And do you believe that his statement is a correct 
statement of the facts? 
A It is incorrect. 
Q In the process of issuing a water right, the State 
of Washington, through its water rights agencies, 
when the application comes in, a priority date is 
assigned to the application; is that correct? 
A Yes. 
Q And can you very briefly explain what the 
significance of a priority date is? 
A Well, the priority date, actually if a permit is 
issued and the applicant or permittee goes ahead 
with his project in accordance with the construe-
tion schedule or extensions that may be granted 
and puts the water to full beneficial use and 
receives a Certificate of Water Right, then the 
priority date for that water right relates back 
to the date the application was accepted. 
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Q Does it also have any significance in terms of 
regulatory purposes? 
A Yes, the first in time is first in right is the 
basic premise under which our water right system 
works. 
Q Now, you have been with the Department of Ecology 
or its predecessor agencies for approximately how 
long? 
A 20 years . 
Q And most o f that time has been involved with water 
right matters; is that correct? 
A Yes, with the Department of Ecology or its 
predecessor agencies. 
Q Now, over that time, have you observed the 
Department of Ecology or its predecessor agency 
basically over-appropriate a given stream, for 
surface water diversion, in this case? 
A Well, we don 1 t like to use the term "over-
appropriate", but we have appropriated rights to 
a greater extent than a stream might flow at any 
one time. We call that a full appropriation. 
Q That is why I hesitated before using the term, 
over-appropriation. And then, in, let's say, a 
full appropriation system -- situation, in the 
event of a dry year, then, what is the effect, in 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2703 Wa llace - Direct 
2386 
I 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
terms -- what is the regulatory effect, in terms 
of the priority date? 
A Well, that is 
MR. SWEENEY: Just a moment. I'm going 
to object to this line of questioning. There is 
no -- there is only one water right that has been 
issued by the State of Washington on this particular 
watershed . We don't have that situation about over-
appropriation or full appropriation of water. I 
don't think it is of any benefit to any issue in 
this case . 
THE COURT: What is the relevance? 
MISS ECKERT: Well, we may, in fact, have 
a problem of over-appropriation, Your Honor, and 
the question goes to the State's right that an 
issue to the Waltons may, depending on your view 
of the law, may be a right that is valid that had 
jurisdiction to issue, but it may not mean very much 
in practical terms to a farmer who is using it, and 
I am simply trying to point that out, that it is a 
fairly common administrative practice. 
THE COURT: You may continue . 
MISS ECKERT: That was basically all I 
had in this line of questions . 
Q Now, turning to the area of ground water resources, 
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Mr. Maddox excuse me -- Mr. Wallace, does the 
Department of Ecology use a particular management 
concept in determining how a particular basin or 
area should be managed for ground water withdrawal 
purposes? 
MR. SWEENEY: Object to this, Your Honor . 
What difference does it make, as far as the issues 
befbre the Court, as to No Name Creek valley, as 
to whether or not the State of Washington pursues 
a certain philosophy of ground wa.ter withdrawals? 
MISS ECKERT: Well , I realize that we 
are heading right back to the issue this morning, 
and I think I can answer it very quickly. 
It makes a difference in the sense that the 
method of management that you choose, those 
particular set of eyeglasses that you put on, the 
principles for the management of that resource 
necessarily affects the amount of water that you 
are going to withdraw. By way of example, if you 
decide to use a very liberal approach, you say, 
fine, we will let everyone pump as much as they 
want al l year long. You may not have the resource 
up there for very long to talk about. On the other 
hand , you may take a very conservative approach and 
say, you may only pump ·that amount of water which is 
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guaranteed to be recharged back to the aquifer 
in X-number of years. 
Now, the Indians have, through their testimony, 
by Mr. Watson -- and I have a specific page 
reference -- testified to their figure, which is 
a firm annual supply. Mr. Jones also suggested 
his v iew of what the water resource availability 
was, but he also did it in terms of a management 
context, and I believe that we are entitled to 
present what we believe would be our view of the 
management scheme, and if --
THE COURT: Well, the difficulty is that 
I don't think it is within the province of the 
issues in this case as to how the State would 
manage the resource if it had the power to manage 
the resource . I think the issue that is before me, 
among others, is whether the State has any rights 
at all in managing the waters on the Indian 
reservation, and if I should find that there is 
such a right, I don't think there is an issue before 
me as to how they do it. That may come later 
sometime. I can't anticipate that, but I think I 
will have to take this a stage at a time . 
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I would l ike to make an offer of proof in the matter. 
THE COURT: You always have a right to make 
an offer of proof. You may proceed. 
MISS ECKERT: This is for the purpose of 
the offer of proof . 
Q Mr. Wallace, coul d you explain the safe, sustained-
yield concept? 
A Insofar as we use it --
Q That is correct . 
A in our administration. 
When managing ground water, we basically attempt 
to follow the Water Code as closely as possible and 
what I would say is a safe, sustained yield would be 
the amount of water that you could withdraw from an 
aquifer system over the years without l owering the 
water level to a depth below a reasonable or 
feasible pumping level or without exceeding the 
capability of that aquifer system to continue 
delivering water at that rate. 
Q Does that concept of safe, sustained yield, does 
that have built into it any protection for any 
particular pump l evel setti ng which may exist in 
t he ground water basin? 
A Not spec i fic pump l evel settings. We do consider 
reasonable or feasible pumping lifts on the basis 
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of the particular area involved. 
Q Okay. Now, in considering the range of pumping 
that you might apply to a particular ground water 
reservoir, has the Department of Ecology ever 
required or suggested that pump settings be moved 
lower to more efficiently use the ground water 
resource? 
A Yes. 
Q And is that a fairly c ommon practice; do you know? 
A My first exposure to it was in about 1959, but that 
was in Western Washington, relating to domestic 
wells that had just had the uppermost limit of the 
upper Troutville formation in Clark County, and 
it was our determination at that time that to 
protect that water level at that upper pumping 
level would not be utilizing the aquifer nearly as 
much as it was capable of producing, so we did, in 
effect, tell the domestic well owners that they did 
have to deepen their wells to take advantage of the 
water below. 
MISS ECKERT: I think that concludes that 
offer of proof. 
Q Drawing your attention again, Mr . Wallace, to 
Exhibit GGGG-SW, you identified page 2 in that 
document --
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THE COURT: Just a moment. That exhibit 
now constitutes only page 2. See, we removed that 
from the previous marking. So, if you want to go 
into this, we will give it a new number. 
MISS ECKERT: Excuse me. 
TI-IE COURT: NNNN, I believe. 
Q (By Miss Eckert) Mr. Wallace, I am going to hand 
you what we have had remarked as Defendant's 
Exhibit NNNN-SW, and I will ask you very briefly 
just to tell me what that constitutes. 
A Well, this is a packet of water right claims that 
were filed under the 1969 Registration Act. 
Q In that regard, do you see any claims filed by a 
person or persons with the last name of Moomaw, 
M-o-o-m-a-w? 
A Yes, the top two claims are filed by -- the first 
one by Margaret V. Moomaw, and the second by Richard 
J. Moomaw. 
Q When you say the top two claims , could you identify 
those by the page number? 
A Pages 3 and 4. 
MR. VEEDER: Your Honor, once again, I 
think we've moved into Omak Creek, and I respect-
fully submit this is totally outside the scope of 
this litigation, and I object to it. It is totally 
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irrelevant. 
THE COURT: How do I know yet what it 
relates to? The only thing we have so far is the 
man's name. Go ahead. 
MR. VEEDER: I think she has got, Your 
Honor, if I may just bring this up once more. We 
do have -- what she was talking about before --
we know that Moomaw is involved but has nothing, 
hasn't been related by her in any way in any of 
this material, to No Name Creek. She can go ahead 
THE COURT: I recall, Counsel, somewhere 
about the first or second day of this trial, back 
months ago or weeks ago, whatever it was, that this 
name, Moomaw, came up as a predecessor of somebody 
in this thing, and I don't recall--
MR. SWEENEY: The predecessor in interest 
to the Waltons was Mr. Moomaw. 
THE COURT: That's -- all right. 
MR. SWEENEY: However, they haven't 
well. 
THE COURT: Go ahead. 
Q (By Miss Eckert) Let me ask you, then, in connec-
tion with that exhibit -- let me hand you Exhibit 
BBBB-SW, and, Mr. Wallace, can you tell me, first, 
what BBBB-SW is? 
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A It is a Xerox copy of a township map, Township 33 
North, Range 27 EWM, taken from a Metsker Atlas. 
Q Now, returning, then, to the claim that you iden-
tified, or the first claim you identified as 
bearing the name Moomaw, on what land, Mr. Wallace, 
is the water to which that claim applies purport to 
attach? 
A It indicates Lots 3, 4 and 5 , and the Southeast 
Quarter of the Northwest Quarter of Section 6, 
Township 33 , North, Range 27 EWM, except that part 
of the e ast 1850 feet of the Northwest Quarter of 
Section 6, Township 33 North, Range 27 EWM. 
MR. VEEDER: I renew my objection, Your 
Honor. 
A Lying and being north and east of the county road. 
THE COURT: Counsel, 
MR . VEEDER: I renew my objection . 
THE COURT: that land description does 
not lie within the No Name basin. 
MISS ECKERT: No, that is correct, and 
that is exactly what I'm trying to point out, at 
this point --
THE COURT: Go ahead. Let's see what 
you're trying to do. 
Q (By Miss Eckert) Can you locate on BBBB-SW the 
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location, approximately? 
A Yes. 
Q Of the proposed Moomaw claim, and could you, then, 
mark that with, let's see, mark it with an X, and 
put your initials by it. 
A (Does so . ) 
Q I think I can speed this up. The other Moomaw 
claim which you referred to, Mr. Wal lace, tell us 
where that claim is. 
A Yes. It relates to, as described, all of Section 
6, Township 33 North, Range 27 EWM. 
MISS ECKERT: At this time, I will offer 
the admission of pages 3 and 4 in the Exhibit No . , 
labeled, NNNN-SW, that is the Moomaw claims. They 
are being offered solely for the purpose of 
indicating -- we have had previous testimony that 
the Moomaws were Indians, and they are being 
offered solel y for the purpose of showing that 
even Indians, in fact, felt, whether rightly or 
wrongly, that they should comply with the provisions 
of our Water Rights Registration Act . 
MR. VEEDER: I renew my objection. This 
is totally irrelevant, has nothing to do with any 
issues in this case. 
THE COURT: Well, for the s arne limited 
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purpose of the historical conduct of interested 
parties, I will admit it, for that purpose only. 
(Defendant State's Exhibit 
NNNN-SW is admitted.) 
MR. SWEENEY: Your Honor, there was one 
statement by Counsel that this was being offered 
to show that even Indians felt they had to protect 
their water rights by getting a certificate from 
the State of Washington. I don't think that there 
is anything in these documents or the testimony 
of Mr. Wallace that has any such purport or 
intimation. 
THE COURT: Counsel, I always tell a jury 
to ignore statements of counsel because it is not 
evidence, and I will follow the same rule. 
MISS ECKERT: And I apologize for 
attempting -- . 
And, again, at this time I would like to offer 
the Exhibit IIII-SW. 
MR. VEEDER: Is this the one you are 
talking about? 
MR. SWEENEY: Well, I object to a couple of 
items that are in it, that are attached to the 
affidavit . One is, there is a document in there, 
memorandum of November 1 1970 1 which is long after 
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Mr. Walton's initial application, and it's an 
estimate of the flowage of water within, I 
guess, No Name Creek 1 and there is also the 
complaint and so forth from our own lawsuit, which 
I don't think is appropriately entered, nor is a 
copy of a tape, a page from a newspaper of 1970, 
stating the Tribes Oppose State water Rights 
Permit. 
MISS ECKERT: I can speed it up, Your 
Honor, by saying that the original file was brought 
down from our archives and we had a master affidavit 
to cover the entire package. I have no objection to 
removing or not having admitted those portions that 
counsel for the United States has identified. 
I do believe, however, that those matters 
relating to the Walton application until the time 
of the certificate issuance are relevant and 
important. 
THE COURT: Those pages may be removed if 
Counsel referred to them before. The balance of it 
will be admitted. 
(Defendant State's Exhibit 
IIII-SW is admitted .) 
MISS ECKERT: I would at this time also 
offer Defendant's Exhibit VVV-Sw. It i s the example 
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of a Notice of Appropriation of Water Rights, a 
copy obtained from the Seattle Federal Records 
and Archives Center, from the archives of the 
Bureau of Indian Affairs. 
THE COURT: Well, it relates to whose 
appropriation? 
MISS ECKERT: I t relates to -- for the 
very limited purpose, Your Honor, of showing the 
kinds of filings that were made with local county 
auditors with respect to what we call vested rights. 
THE COURT: Is this merely to illustrate 
what was going on? 
MISS ECKERT : It is merely illustrative; 
that is correct. It happens, in fact , to relate to 
Omak Creek, but we are not offering it for that 
purpose. 
MR. SWEENEY: It just happens to relate 
to Omak Creek, Your Honor. I think that is sort 
of significant. If they wanted an example of a 
document, they could have gone elsewhere, I think. 
I think this is objectionable because it talks about 
a power plant, a 5,000-foot canal, ten stocks, none 
of which is there any testimony t hat this has ever 
actually occurred, and it refers to Omak Creek, and 
I don't think it is the type of document that should 
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be entered just for illustrative purposes . 
THE COURT: I will deny VVV-SW . I think 
there is sufficient other material in the record 
as to historical conduct in water rights. 
(Defendant State's Exhibit 
vvv-sw is denied . ) 
MISS ECKERT: Then, we will also at this · 
time offer Defendant's Exhibit BBBB-SW, composite 
Metsker's map, Township 33 North, Range 27 East. 
MR . SWEENEY : Might I ask a question on 
Voir Dire of Mr. Wallace? 
THE COURT: You may . 
14 VOIR DIRE EXAMINATION 
15 BY MR . SWEENEY: 
16 
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Q On the Metsker map, Mr. Wallace, it shows ownership 
in the various subdivisions of the property; does it 
not? 
A Yes . 
Q And you don't know whether those ownerships are 
correct or not at the present time? 
A No. 
Q Do you know as of what date those ownerships are 
accurate ? 
A No, I don't. We do our own title searches on 
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Q 
A 
adjudications to make sure owners are current . 
THE COURT: For what purpose is this 
exhibit being offered, Miss Eckert? 
MISS ECKERT: Excuse me, Judge. The 
exhibit shows the records a s of the date of 
trre map of land ownership in that section and 
I believe it is helpful in tying down the various 
references that appear in the water rights c l aims 
material. 
MR. SWEENEY: Well, Your Honor, I don't 
t hink there is any showing of what the date of the 
map is. I thought the map was merely to show the 
Moomaws, for instance, on thei r registration of 
certificate of water rights, were in Section 6, and 
to show where Section 6 is, but there are other maps 
that show where Section 6 is. 
THE COURT: I will deny the exhibit. 
(Defendant State's Exhibit 
BBBB-SW is denied.) 
(By Miss Eckert) Now, Mr . Wallace, I 'm going to 
hand you what we have had labeled for identification 
as Defendant's sss-sw, and ask if you can iden·tify 
that . 
Yes, this is a listing of permits and certificates 
that relate to the Colville Indian Reservation, both 
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2400 
surface and ground water. 
Q Haw are the permits listed , tabulated? 
A They are tabulated by Water Resource Inventory 
Area and the surface water are, constitute the 
first part, and then ground water is the latter 
part of the package. 
Q Was that package prepared under your direction? 
A Yes . 
Q Using Department of Ecology records? 
A Yes. 
MISS ECKERT: I will offer sss-sw at this 
time. 
MR. VEEDER: Once again , Your Honor, I 
look at this and I see absolutely no reference to 
the subject matter in this case. I think it is 
just totally irrelevant and I think it coul dn't 
prove any issue . I think that all we are doing 
now is cluttering up t he record in this case with 
a whole host of irrelevancies. 
We have been rather quiet about the effort to 
prove customs and uses and things like that, but we 
are down now to where this doesn't prove any custom 
or use . It looks like they are proving that they 
do perhaps have a computer. I don't know about that, 
but I see nothing else on it. 
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I have no idea what they are trying to prove 
with this. 
THE COURT: What is the relevance of the 
proposed exhibit, ma'am? 
MISS ECKERT: Your Honor, it is a tabula-
tion of the permits and certificates on the Colville 
Indian Reservation, and in the pretrial order, I 
believe it is Issue 12, the State does have, as 
I understand it, a pending motion before the Court 
to strike that Issue 12, but to the extent that 
Issue 12 exists, it raises the question of the 
authority, if any, to regulate and administer water 
rights within the exterior boundaries of the 
Colville Indian Reservation, and I believe that 
this exhibit shows the water rights which are 
affected by the Issue 12. 
MR . VEEDER: Your Honor, we have, at least 
the Colv ille Confederated Tribes, in this matter has 
taken the position that these matters are totally 
extraneous to the issues that we want adjudicated, 
and I respectfully submit, and I request this Court 
to draw the line someplace in regard to bringing in 
these totally extraneous, totally redundant exhibits. 
THE COURT: Well, I don't think there is 
anything extraneous or redundant about the existence 
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of the permits in the very area in which the 
Court is concerned, so I'm going to admit Exhibit 
sss-sw. 
(Defendant State's Exhibit 
sss-sw is admitted.) 
MISS ECKERT: That concludes my question-
ing of Mr. Wallace, but in this same line, Your 
Honor, we do have a number of historical exhibits 
which I believe would be appropriate at this time 
to at least offer them, and by that, I am 
referring to Defendant's Exhibit labeled for 
identification FFFF-SW, which are records from 
the archives of the Jesuit Fathers responsible 
for St. Mary ' s Mission related to the water rights 
and water usage at St . Mary's Mission from a period 
approximately, I believe the earliest document is 
in the early 1880's, to approximately 1930, and we 
would offer those documents at this time. Again, 
for purposes of showing historic water use and 
understanding in the area. In addition, the 
documents refer specifically to Allotments 526 and 
892 and refer specifically to water use on them. 
Now, we have had previous testimony by Mrs. 
Timentwa and, I believe, also by Mrs. Covington , 
and some of the Defendant Walton witnesses, as to 
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historical water use and these documents are all 
in that same vein of testimony. 
MR. SWEENEY: The Court would want to 
examine this. There are miscellaneous documents 
all put together in a packet here. Much of it, 
or almost all of it, relates to matters outside 
the scope of the issues in th~ case. 
Now, Counse l has stated that some of it 
relates to water uses on 526 and 892, and if that 
coul d be pointed out, I have no objection to it 
as to 526 and 892, but almost all of it refers to 
many other matters besides that, and there is 
written histories and letters from l awyers and 
things like that, setting forth various views on 
the situation which I don't think are relevant 
here. 
THE COURT: I will deny FFFF. 
(Defendant State's Exhibit 
FFFF-SW is denied.) 
MISS ECKERT: We will also at this time 
move the admission or offer the admission of 
Defendant ' s xxx-sw . That one is easy . 
MR. SWEENEY: Well, it's a letter from the 
Jesuit Father who was the chief or the superintendent 
of the Mission school, to the superintendent of the 
WAYNE C. LENHART 
COURT REPORTER 
SPO K ANE, WASHINGTON 
PAGE 2721 Wallace - Direct 
2404 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
11 
13 
14 
15 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
Indian reservation, dated March 26, 1913, in which 
he proposes what he would do with the water from 
Omak Creek, from Omak Falls, for lands around the 
Mission, but, once again, there is no identification 
whether any of that comes within the purview of 
the lands that are in this case, and it asks the 
government to retain the falls . 
THE COURT: Counsel, is there any -- what 
is the purpose of your offering this exhibit? 
MISS ECKERT: Your Honor, all of the 
entire set of exhibits that I am now offering 
relate, a g ain, to the historical documents that we 
have been able to find that in any way relate to the 
Mission use or Indian use in the area that we are 
calling the No Name Creek basin, and these are from 
files of the federal government. 
It indicates, again, we believe, what the 
understanding, at least at the time, of what 
Father Edmund de Rouge, who was the chief at the 
Mission school, superintendent of the Mission school, 
and it is again offered for that purpose. 
THE COURT: Well, I will deny XXX-SW. 
Counsel, the reason I am denying these now 
is that I think there is no question in the Court's 
mind what the historical practice was. That isn't 
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the issue that is before the Court , other than, as 
you have indicated, one case out of the Supreme 
Court, which I question would stand up under the 
present case, but I won't prejudge, that they 
looked at the historical practice, and for that 
purpose, I think there is plenty no question in 
the Court's mind about what went on prior to the time 
we got into this present series of litigations 
around the country . 
So, I would be perfectly willing to accept the 
fact that historically everybody felt they had to 
follow either the state law or the western common 
law practice of protecting their rights to water. 
So, I don't see any purpose in further exhibits in 
this regard. I 1 m willing to accept that as a fact. 
(Defendant State's Exhibit 
xxx-sw is denied.) 
MISS ECKERT: Okay . I appreciate that, 
Your Honor, and I won't try to prolong this as 
we do have approximately six other exhibits here 
which would have been offered for the same purpose . 
THE COURT : Well, I don't want to deprive 
you of your right to make the record. 
MISS ECKERT: That is correct, and I would 
like, at least for the purpose of the record, --
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and I 'm sorry to delay this matter. 
THE COURT : No, that is all right. 
MISS ECKERT: At this time, I would like 
to offer Defendant's Exhibit UUU-SW. 
MR. VEEDER: Now, what packet does that 
come from? 
THE COURT: Counsel, I'm going to take a 
recess now to let counsel go through your proposed 
exhibits, whatever this group is. I want to be 
sure that they all relate only to the matter now 
under discussion. If there is something different, 
I will reconsider, but on the matter of historical 
use, I'm perfectly satisfied that counsel has to 
look at these before they are offered, so we know 
what they are. 
MISS ECKERT: The difficulty, Your Honor, 
is that we have given them to counsel, b ut without 
the exhibit numbers. 
THE COURT: Yes, I realize that. The 
Court will take a 15-minute recess. 
THE BAILIFF: All rise. This court stands 
at recess for 15 minutes. 
(Afternoon recess is taken. ) 
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THE COURT: You may continue . 
MISS ECKERT: We offer Defendant's 
Exhibit UUU-SW, a letter dated March 14, 1910, to 
the Commissioner of Indian Affairs from the 
superintendent of the Colville Indian Reservation, 
again for the purpose of showing historic water use, 
in this case related to Omak Lake and the lands 
immediately north of Omak Lake. The letter, 
unfortunately, is not specifically clear as to what 
lands are covered . It does say the lands between 
the Lake and the Mission. It makes reference to 
that. I understand during the break that counsel 
for the United States and Colvilles have their 
continuing objections to this matter. 
exhibit. 
THE COURT: Deny the admission of the 
(Defendant State's Exhibit 
uuu-sw is denied.) 
MISS ECKERT: With respect to Defendant's 
YYY-SW, offered, it is a circular of the Department 
of Interior, Office of I ndian Affairs, to superin-
tendents of Indian reservations, requesting certain 
information in all cases involving the sale of land, 
specifically information related to the nature of 
water rights that may be attached to the land under 
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sale. Again, I understand that both the United 
States and the Colville Tribe have objection to 
this. Again, it is offered to show the 
administrative practice of the United States with 
regard to such land sales and water rights. 
THE COURT: It will be denied. 
(Defendant State's Exhibit 
YYY-SW is denied.) 
MISS ECKERT: Defendant's Exhibit, for 
identification, zzz-sw, is a cover letter with an 
attached approximately 50-page report. The cover 
letter is dated April 26, 1916 from the Department 
of Interior, U.S. Indian Service, Irrigation and 
Drainage, Yakima, Washington, from Mr. L. M. Holt, 
Superintendent of Irrigation, to Mr. W. M. Reed. 
The document is a discussion of miscellaneous 
irrigation projects that were investigated on the 
Colville Indian Reservation prior to that time. 
There are references in connection with various 
projects which were considered to state filings or 
filings made under state law . 
Again, I understand that the United States and 
the Colvilles have their continuing objections. 
Again,the purpose of our introduction of this 
proposed exhibit was for showing the historical 
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practice and understanding. 
THE COURT: It will be denied. 
(Defendant State's Exhibit 
zzz-sw is denied.) 
MISS ECKERT: With respect to Defendant ' s 
proposed Exhibit WWW-SW, a letter dated November 9, 
1911 to the Commissioner of Indian Affairs from the 
superintendent of the Colville Indian Reservation 
regarding, specifically regarding a proposed right-
of-way for certain purposes near the Mission lands. 
There is a statement in the letter regarding the 
water uses that are being made by the Indians, 
specifically the Snawjacks, who, I believe , did 
own 892 and -- I can't pronounce it -- Smitaken 
and the Mission, and the reference is that the 
Indians and the Mission have well-established water 
rights. 
Again, the l etter is offered by the State for 
the purposes of showing historical treatment of 
the issues relating to water rights in the area . 
Again, I understand that the United States 
and the Colvilles have t heir continuing objection 
to this letter. 
THE COURT: Admission will be denied. 
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MISS ECKERT: With respect to Defendant's 
Exhibit AAA-SW 
THE COURT: AAA? 
MISS ECKERT: AAAA, excuse me. 
is a circular, a l ist of lands to be sold 
by the Colville Indian Reservation, dated November 
13, 1922. There are two properties described. The 
first property described is with reference to 
Allotment S-526, and there is a brief description of 
the property. 
It is my understanding that neither the United 
States nor the Colvilles have objection to this. 
THE COURT: That relates to one of the 
that northern allotment? 
MISS ECKERT: That does relate to the 
alloment, yes, sir. 
THE COURT: That will be admitted. 
(Defendant State's Exhibit 
AAAA-SW is admitted.) 
MR. SWEENEY: Counsel, if you have 
finished with that, perhaps I can make an offer 
at this time. 
Among the other documents that were included 
in the packet was a copy of another circular like 
the last one that was entered which is dated 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2728 Wallace - Direct 
2411 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
January 26, 1925 which makes a direct reference 
to Allotment 525, which is one of the allotments 
involved, and we would offer that as u . s.A. Exhibit 
No. 12. 
MR. PRICE: May I see that, Counsel? 
THE COURT: It relates to the same subject 
matter as 
Honor. 
admitted. 
the 
MR. 
THE 
MR . 
THE 
other? 
SWEENEY: The other was 526, Your 
COURT: I know, but the same general 
SWEENEY: Yes . 
COURT: All right. It will be 
(United States Exhibit 12 is 
admitted . ) 
MISS ECKERT: On additional cleanup work, 
Your Honor, it is my understanding that Defendant's 
Exhibit cccc-sw and DDDD-SW, specifically the chart 
showing the summary totals of water rights issued 
by the State of Washington on the Colville Indian 
Reservation and the map showing the location for 
those permits and certificates, were part of an 
offer of proof . We are not now offering them as 
exhibits, but I wanted the record to be clear that 
that was in connection with that offer of proof . 
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THE COURT: That is correct. 
MISS ECKERT: Finally, in connection with 
the exhibit, FFFF-SW, we have, during the break, had 
the opportunity to go through the documents. I 
realize that Your Honor sustained an objection to 
the admission of that. The documents are the 
documents from the Jesuit files relating to St. 
Mary's Mission, and we have marked those which 
appear on their face to relate specifically to 
allotments contained in the No Name Creek basin 
area. 
THE COURT: What number was that? 
MISS ECKERT: FFFF-SW. 
THE COURT : All right, I've found it. 
MISS ECKERT: And, for the record, I would 
like to make an offer of proof with respect to the 
certain documents which are contained under that 
master heading. 
We did not, during the break, have time to 
relabel them, so I don ' t know exactly how to refer 
to them, but I will attempt to make it as clear as 
possib l e, for the record. 
The first document we would make an offer of 
proof on is a document entitled, Farming and Grazi ng 
Lease, Lease No. -- and I regret I am unable to 
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read it in this copy -- Tribe, Colville, Allotment 
No . S-526, which is one of the allotments in this 
matter. It is a contract between the St. Mary's 
Mission and Paul and Louis Smitaken, the heirs of 
Elizabeth, the original allotee on that property. 
That document, that Farming and Grazing Lease, 
is dated 17th of February, 1921. It makes certain 
reference to the cultivation that was then undertaken 
on those properties. 
With relation to a letter in the packet labeled 
FFFF-SW dated February 27, 1912, Omak, Washington, 
to Mr. J. M. Johnson, Superintendent of Colville 
Indian Reservation, from the Superintendent of 
Livestock, containing an attached map , at this point 
in two sections, for Xerox purposes, describing the 
followin g lands in Section 8 and Section 9, which 
are being cultivated by the Mission, and a small 
portion of the lands described in this letter and 
the attached map are, in fact, located in the 
allotments within the No Name Creek basin, and the 
letter describes grain and alfalfa fields, an 
Indian house and the location of the intake of the 
water system for the Mission, water supply. 
Also, under the same heading, there is a 
document, an agreement entered into between a person, 
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party named Paul McHugh and Chief Smitk~n in 
this case, it is the way it appears to be spelled 
dated October 26, 19 -- excuse me, November 26, 1909, 
authorizing a right-of-way making specific reference 
to Mr. McHugh's a g reement not to interfere with the 
water rights established by the Mission and used by 
the Mission for its agricultural purposes on the land 
south of the creek. 
The next document,with a number of attachments, 
is a document entitled,Water Situation at St. Mary's 
Mission, Omak, Washington. It is dated -- I regret 
that it is not dated -- but it was prepared 
apparently in the 1930's b y the attorney for St. 
Mary's Mission. I t consists of seven pages of 
description of the St. Mary's Mission, including 
a description of the Allotments526 and 897 that were 
purchased by the Indians , purchased from the Indians 
for the purpose of protecting the Mission's water 
rights . 
In addition, the document appears to have been 
prepared in connection with the proposed adjudica-
tion of Omak Creek, and there are attached to the 
document a number of affidavits by Indians at the 
time. They are generally dated in 1923. 
The first item attached to the brief of counsel 
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is the Introductory Statement of 0. C. Upchurch, 
the then-supervisor of the Colvil l e Indian 
Reservation, wherein he states that the object 
of our meeting here is to take statements from 
people who know about the use of the waters of 
Omak Creek, and these statements wi l l be given to 
the United States Attorney to help him in presenting 
the matter . 
The next statement labeled i n that packet, 
Exhibit 1, page 2, is a statement of Lewis N. Haley, 
dated May, 1923 . regarding the use of water on the 
Snowjacks allotment, Allotment 892. 
The next statement is a statement by Susan 
Snowjack made on t he lOth of May, 1923 regardi ng 
her water use on her allotment. 
The next statement is a statement of "Suzanne", 
and there is no last name, regarding the use of 
water by the Indians in t he area south of the 
Mission, dated the lOth of May, 1923, before a 
notary public in the Farmer'soffice at Omak, 
Washington. 
The next statement is an aff idavit by Alex 
Naltoken, also dated on the lOth of May, 1 923 
regarding his use of waters from Omak Creek and 
No Name Creek and describing the garden and 
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irrigation uses to which he put that water . 
The next statement is an affidavit dated the 
lOth of May, 1923 by Theresa Swimptkin, S-w-i-m-p-
t - k-i-n, regarding the use of water on a llotments 
of Mathew Swimptkin and Charlie Swimptkin. I 
believe the allotment of Charlie SWimptkin is the 
allotment now known as Allotment 825. I believe 
Charlie Swimptkin was the son of the original 
a llotee, regarding water use on that. 
The next statement is an affidavit by Felicite 
Timentwa regarding water use from the Omak Creek 
dated 10 May 1923, again, before the notary public 
at Omak, Washington. 
The next statement is an affidavit of Father 
C. Caldi, C-a-1-d-i, dated 10 May 1923 regarding 
·the Mission use on Allotments 526 and 897 of 
irrigation water from Omak Creek and t he extent 
to which those waters were used . The document 
further contains a statement that an attempt has been 
made to protect the water rights of these lands by 
filings made under County Auditor Files No. 
36216, 47815, 61750 . 
The next statement is a statement of Margaret 
-- I think I should spell it, Sa-pur -kein, who 
identifies hereself as being an Indian woman over 
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80 years of age, again discussing the Indian water 
uses made from Omak Creek in the vicinity of the 
Mission. 
The next statement is a letter dated July 31st, 
1931 from Indian Edward to St . Mary's Mission, 
Omak, Washington, a statement that, in his memory, 
there were, he states, 
"Long ago, there were only two splits of 
the creek, one at Skwant , S-k-w-a-n-t, 
and one at Swimptkin's, and no other 
splits anywhere. The ditch at the 
Mission was first made and afterward the 
split at Swimptkin's was also made . " 
The next statement is a copy entitled, Notice 
of Water Claim, signed by Father deRouge , Society 
of Jesuits, fi l ed for record March 21, 1905 at 
8:06 a .m. at the request of Father deRouge by 
F . N. Wilmar, County Auditor, Okanogan County . 
THE COURT: Counsel , so far it looks like 
you are simply going through, page- by- page, of your 
proposed Exhibit FFFF-SW . 
MISS ECKERT: That is correct . 
THE COURT : Is that what you are doing? 
MISS ECKERT: We believe that these are 
the portions of that exhibit, Your Honor, which 
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specifically relate to the l ands, allotments in 
No Name Creek basin. 
THE COURT: Well, the point is, if that 
is all you are doing , it's already a matter of 
record. You have offered it and I have rejected 
it. All I am raising the question is, is there 
anything different than was already in Exhibit 
FFFF? 
MISS ECKERT: Well, I can speed it up 
by simply saying that we could make an offer of 
proof with respect to all of the documents that 
I have indicated in addition to some further 
THE COURT: You have offered. 
MISS ECKERT: With respect to the 
h istorical uses I was attempting to make more 
detailed . I will not, if it -- • 
THE COURT: You have submitted a proposed 
exhibit marked FFFF-SW, which the Court has 
rejected, and so it is in the record a lready , unless 
there is something different, but as I followed 
through here, you are merely going page-by-page 
through the exhibit. Is that all it is? 
MISS ECKERT: That's it, Your Honor. We 
understood your objection to relate to the fact 
that the exhibit was not narrowed specifically to 
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the lands related to the matters here in No Name 
creek basin. 
I have no further questions at this time of 
Mr . Wallace. 
THE COURT: Is there examination of Mr. 
Wallace by any other counsel? 
MR. BURCHETTE: Just a few. 
9 CROSS - EXAMINATION 
10 BY MR. BURCHETTE: 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
Z4 
25 
Q Mr. Wallace, you are employed by the Department of 
Water Resources of the Department of Ecology; is 
that correct? 
A The Department of Ecology for the State of 
Washington. 
Q Okay. Is there a Division of Water Resources? 
A There is an Office of Water Programs. 
Q And are you 
A I have a division in that office which is called 
Water Resources Management. 
Q Is it correct in saying that your office is 
primarily concerned with the administration of water 
rights? 
A No. 
Q How would you characterize it? 
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A My division is concerned with the water resources 
of the State and issuance of water rights is just 
one part of that. 
Q Prior to allowing an individual to appropriate 
water, you stated that your office, or someone in 
your office, would conduct a site inspection ; is 
that correct? 
A That is right. 
Q Could you tell us a little bit more about what goes 
into a site inspection? 
A Yes. I thought I explained it in generali ties, but 
on a normal field inspection of a water right 
application, you contact the applicant, you go over 
the materials that were on the application to make 
certain that they were accurate. You find out what 
he is intending to do, because the application is 
not always clear as to the scope of his project and 
what type of operation he is planning. You make an 
investigation, just on site, again, and it is by 
eye, normally, unless it is contested, as to the 
f low in the stream or t he amount of water that is 
availabl e at the particular source on that day of 
inspection. You do look at the lands to be 
irrigated in a cursory manner at that time because 
there is checks later on in the processing. 
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Q So, there is no detailed hydrologic study which 
would be taken on this site inspection? 
A Not in a normal field inspection that is unopposed 
and unprotested. 
Q But you did testify that, in allowing someone to 
appropriate water, you would take into consideration 
other water uses? 
A That 
Q That does not take into consideration, necessarily , 
other water rights; is that correct? 
Let me see if I can clarify it, because I 
think it is a significant distinction, and that 
is that someone may, in fact , be using water, but 
you don't know, necessarily , what their water right 
might be; is that correct? 
A That is correct. 
Q Did the Department of Ecology or your office, when 
-- or do you have any knowledge of what might have 
taken place when Mr . Walton was issued a certificate, 
as to whether or not the reserve water rights of 
the Colville Confederated Tribes were taken into 
consideration prior to the issuance of that 
certificate? 
A Prior to the issuance of the certificate? That is 
the final document. I don't believe the question of 
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Q 
A 
Q 
reserved rights had come up at that time . 
Fine . 
Does Mr . Walton at the present time have a 
certificate issued by the State of Washington with 
respect to his new irrigation well? 
No certificate. 
Thank you. Thank you, Mr . Wallace. 
MR. BURCHETTE: I have no furthe r ques-
tions. 
THE COURT: Mr. Veeder? 
MR. VEEDER : I have just two or three 
for Mr. Wallace, and I am raising this partic ular 
issue , Your Honor, because we do have a pending 
motion for partial summary judgment in regard to 
the jurisdiction of the State of Washington and 
a lso in regard to the Colville - - I mean the 
Walton irrigation well, the one that was p ut down 
in 1975, and I would like to have this exhibit 
marked Colville Exhibit 41 . 
May I approach? 
THE COURT: You may, although , Counsel, 
in view of your statement, I might advise you that 
the Court certainly is not going to consider, much 
less grant , a motion for summary judgment when there 
is a trial going on . The purpose of summary judgmen1 
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MR . VEEDER : Your Honor, I was not even 
suggesting that , but I did raise it . I didn't --
in fact, I subsequently wrote Your Honor and said 
I think it is appropriate to come up for trial. 
THE COURT: Go ahead. 
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Q I hand you the Colville Exhibit, marked for 
identification, 41, and ask, could you state into 
the record who William R. Smith is, Record Officer, 
Department of Ecology? Do you know him? 
A Yes. 
Q And does he work for ~u? 
A He doesn't work directly for me, no . 
Q But he is part of the same d epartment you a re in? 
A Yes . 
Q Now, I show you a letter dated March 9, 1973 
addressed to Mr . Walton, signed by George E. Farmer, 
District Engineer . Are you familiar with him? 
A Yes. 
Q And he is part of your department? 
A Yes . 
Q Now, are you aware that Mr . Walton is presently 
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operating an irrigation well down on his former 
allotment land? 
A I am, from being here at this yesterday and two 
other days in court. 
Q And were you aware of the contents of this letter 
saying that he is not to operate this well? 
It says, 
"If you have constructed your project, you 
are not to appropriate any ground waters 
or surface waters until such time the 
office issues you a permit to do so. 
Noncompliance with this request will 
force us to ini tiate action which will 
prevent any further use of this water." 
Have you taken any action to prevent Mr. Walton from 
operating that well? 
A No, sir, not to my knowledge. 
Q And could you explain in the record why you haven ' t 
taken action? 
A There are several reasons. 
Q Well, I'm just asking. 
A Yes --
MR. PRICE: Your Honor, I don't know what 
the relevance of this particular document is. At 
this time, I would object to it on that basis . 
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MR. VEEDER: Well, Counsel, 
THE COURT: Just a moment . Just a moment, 
we have another. 
MISS ECKERT: I was going to say the same 
thing, so I would join Mr. Price's objection. 
THE COURT: You may respond, Mr. Veeder. 
MR. VEEDER: Well, the only point I was 
trying to make, Your Honor, and the reason why I 
brought this into the record is basically and 
fundamentally that we do have the operation of this 
well. It is very much a part of the record. The 
State said Mr . Walton is not to operate it, and I 
was just going to offer this document into the 
record which is now being identified, and I do 
think it may be relevant in regard to the exercise 
of jurisdiction by the State, an authority which 
we now deny, and just offer it in the record. If 
there is objection to it, why,there is objection 
to it. 
MR. PRICE : If Mr. Veeder wants to 
stipulate that the State has jurisdiction to 
MR. VEEDER: No. 
MR. PRICE: -- to grant 
MR. VEEDER: I'm simply saying that if 
the State is going to be consistent about a whole, 
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full day of claiming jurisdiction in here, I simply 
say that here is some evidence that they are 
asserting jurisdiction but they are not exercising 
it. That's all , Your Honor. 
THE COURT: I will deny the exhibit. 
MR. VEEDER: I will put it in the record, 
Your Honor . 
witness : 
THE COURT: That is 41? 
THE CLERK OF THE COURT : 41 . 
(Colville Exhibit 41 is 
denied . ) 
MR. VEEDER: I have nothing further. 
THE COURT: Mr. Price? 
MR. PRICE: No questions. 
THE COURT: Further examination of the 
You may step down, Mr. Wallace . Thank you, sir . 
MacNish. 
ROBERT D. MacNISH, 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
(Witness is excused.) 
MR . MACK: The State would call Mr . 
called as a witness herein, 
being first duly sworn on 
oath, testified as follows : 
THE CLERK OF THE COURT: Would you please 
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1 
2 
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state your full name to the Court . 
THE WITNESS: Robert D. MacNish. 
THE CLERK OF THE COURT: Will you spell 
your last name. 
THE WITNESS: M-a-c , Capital N-i-s-h. 
7 DIRECT EXAMINATION 
8 BY MR. MACK: 
9 
10 
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12 
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Q Mr. MacNish, where do you reside? 
A I am presently residing in Tucson, Arizona. 
Q And what is your present employment? 
A I am the District Chief of the Arizona District 
of Water Resources Division, u.s. Geological Survey. 
Q And could you please explain your job history before 
your taking your present position? 
A Do you want me to start at the very beginning or 
start at the end and work back? 
Q Why don't you start with the end and work backwards. 
A Okay. Up until January of this year, I was 
Assistant District Chief in Charge of Projects in 
the State of Washington in the Water Resources 
Division. I have held that position since about 
December, 1972. Prior to that, I was Project 
Chief on the Walla Walla Basin Study, which involved 
development of a water budget for the Walla Walla 
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basin and development of digital computer models 
simulating the flow systems in that basin. In 
November or October of 1972, I was also named 
Coordinator of Ground Water Modeling Activities in 
the Geological Survey in the State of Washington. 
Prior to that, I had come to Washington in 1969 
to work on the Walla Walla River basin. Prior to 
that, I worked on the Susquehanna River Basin in 
south central New York, as a member of the water 
Resources Division in New York District. 
Q Let me ask you this: How long have you been with 
the United States Geological Survey? 
A Since October, 1964. 
Q And did you have any work before that? 
A Yes, I was an instructor at the University of 
Michigan during the summer of 1964, prior to the 
time I left to join the Survey . 
Q What is your educational background after secondary 
school? 
A I have a Bachelor of Science of Geology from 
Tufts University in 1957. I then spent three years 
in the United States Navy, and returned to school 
in the summer of 1960, attending Ohio State 
University for the summer session, and then I went 
to the University of Michigan in the fall of 1960, 
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Q 
A 
Q 
A 
Q 
A 
Q 
A 
got my Master's Degree in Geology in 1962, f i nished 
the work on my doctoral, on my Ph.D . , in October of 
'64, and completed all of the requirements and 
received my Ph.D. in 1966. 
And from what universi t y did you receive your Ph.D.? 
The University of Michigan . 
And, Dr. MacNish, were you involved in any way with 
the United States Geological Survey conducted in 
No Name Creek valley or basin? 
Yes, as Assistant District Chief in Charge of 
Projects , al l of the projects in the State of 
Washington came under my purview, all interpretive 
projects . I made the selection of Project Chief, 
conducted the reconna issance of the basin with the 
Project Chief in March of 1976, and worked with 
the Project Chief in formulating the project design 
and schedul ing the progress of the project. 
Who was the Project Chief? 
Mr. Cline. 
And did you have cause to review the work performed 
by Mr . Cline and other employees of the United 
States Geological employees pursuant t o the proposed 
study of the No Name Creek valley? 
Yes, frequently, as it was a court-ordered study . 
It was unusual to us in that regard. Most of our 
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Q 
A 
Q 
A 
studies are cooperative programs and so we paid 
special attention to not only the data collection 
on this project but also the progress of the work 
on the interpretation of that data. 
And did you have cause to review the data and 
conclusions which were arrived at for the report 
issued by the United States Geological Survey 
which has been admitted here as u.s.A. Exhibit No . 
1? 
Yes, I have. 
And do you have an opinion, Dr. MacNish, as to the 
value of the study performed b y the United States 
Geological Survey for the understanding of the 
ground and surface water resources in the No Name 
Creek valley? 
Yes, I do. I think, in my opinion, it was one of 
the most complete data base s or assemblages of 
data that has ever been collected on a single basin 
in any hydrologic program that I am aware of. 
Let me explain that. About two years ago, we 
started a cooperative program with the Department 
of Ecology to develop a new management tool, a 
model that simulated the response of a ground and 
surface water system and their mutual interference 
and effects on each other, with the idea that it 
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would be applied in the areas where management 
problems existed with competing ground and surface 
water use . In order to develop this model, which 
is new, there was nothing -- no existing models 
that had that capability --
MR. VEEDER: Your Honor, may I just 
interpose an objection that this is not responsive 
to any question . I think Dr. MacNish is just 
proceeding on a gratuitous editorial. There is no 
question about this . 
THE COURT: I think this is right. Ask 
the questions, Counsel. 
MR. MACK: Okay . Thank you . 
Dr. MacNish, has the United States Geological Survey 
considered the use of the information gathered in 
its study of the No Name Creek valley for other 
projects now underway by the USGS? . 
Yes, it has. 
And has it considered the use of that data and 
that study with regard to a model which is being 
developed by the Survey? 
Yes. 
THE COURT: Just a momen·t. 
MR. SWEENEY: May I have an occasion to 
ask one or two questions in aid of an objection I 
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2 MacNish? 
3 THE COURT: Go ahead. 
4 
5 EXAMINATION 
6 BY MR. SWEENEY: 
7 
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Q 
A 
Q 
A 
Q 
A 
Q 
A 
Dr. MacNish, this model that you have been 
discussing with Mr. Mack, that is presently being 
formulated by the USGS ; isn't that correct? 
Right, it is in the process of being calibrated . 
And it has not been tested? 
We are using this data to test it, specifically. 
The testing that will take place is approximately 
a year away; isn't that correct? 
No, it's really being tested right now. 
You haven't got any data or conclusions from that 
test; have you? 
We have not succeeded in calibrating the model with 
the Colville or No Name Creek data at this time . 
MR. SWEENEY: Well, the point I am trying 
to make, an objection that the Government would 
make, is that he is discussing something in the 
future that hasn't occurred, that is not some facts 
that have been determined prior to coming to testify 
in this case, or been determined even a day or two 
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prior to this case. This is something in the 
future a nd it is purely a speculative situation to 
get into that. 
MR. MACK: Your Honor, if I may respond. 
MR. VEEDER: I would like to join Mr. 
Sweeney, if I may, before going further. 
MR. MACK: If I may respond. The study 
which was introduced by Mr. Sweeney in his case 
is certainly not in the future. It exists at the 
present. The use of it -- it is being used at 
the present, and if it is being used at the present 
with regard to a model which exists at present --
now, t he extent to which it is being used and the 
reasons it is being used are what I would like to 
go into with this witness, and that has nothing to 
do with speculation on future use of it or the 
validity or certain future use. 
THE COURT: I take it that this is 
merely to buttress his opinion that this is a valid 
and proper proceeding . 
MR. MAC~: Precisely, Your Honor. And 
I assume Mr. Sweeney wouldn't disagree with that. 
MR. SWEENEY: Well, I don't disagree, if 
what I understand to be -- this is Dr. MacNish's 
opinion, as to the validity of the study, and that 
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is already before the Court. 
THE COURT: Mr . Veeder . 
MR. VEEDER: May I bring up this additional 
point, that if we are going to have reference to an 
ongoing, what do you call it -- analogue, is that 
what you are doing? 
A Digital. 
MR. VEEDER: And you are going to have 
a digital review of this, and are you prepared to 
hand to us a future review on all the assumptions 
you are putting into this calculation? 
MR. MACK: It wouldn't be necessary. 
MR. VEEDER: Is this what we are going 
into? 
THE COURT: All I am asking you for is 
if you had any new objections other ·than --
MR. VEEDER: I have the objection, Your 
Honor, that this course of evidence is totally 
irrelevant on the issues that are before this 
Court. We haven't been previously advised. There 
is no reference to this. We have been through this 
digital thing in several other places. We find that 
the USGS comes up with assumptions that we have 
found objectionable on many accounts, so unless we 
have before us a full review, we have been through 
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this dawn on t he Palm Springs situation where the 
USGS went into this. We objected on behalf of the 
Indians there. We f ound that what wha t they were 
putting into the calcu l ations had no relationship 
to the factual situation, so, I reiterate and 
reaffirm that under the circumstances here , this 
whole thing is totally irrelevant to any issue that 
could be before this Court without a full and 
complete review of t he data to which Mr. MacNish 
is referr i ng. 
THE COURT: Mr. Mack, I take it that Mr. 
MacNish appears here as an expert in his expertise 
in support of the methodology and the validity of 
Exhibit No . 1? 
MR. MACK: Yes, Your Honor. 
THE COURT: And, so far, he has testified 
that in support of his opi nion as to the validity 
of this type of report, that his department is 
using it as a basis for some other studies; isn't 
that about what we're dawn to? 
MR. MACK: Yes, Your Honor. 
THE COURT: Well, isn ' t that enough ? 
What are you trying to establish beyond t hat? 
MR. MACK : Well, I had a number of other 
questions, but there is one last question which 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2 7 5 3 MacNish - Direct 
2436 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
h a s to do with the comparison of this report and 
this study to other ones made throughout the 
United States by the USGS, and then as to his 
determination of the relative soundness of this 
study. The soundness of this study has been called 
in question by witnesses by Mr. Veeder and I don't 
see why the State can't present such evidence. 
MR. SWEENEY: I have no objection, on 
behalf of the Government, if that is the line of 
inquiry being undertaken by the State . 
MR. MACK: I 1 m happy to hear it. 
THE COURT: You may approach it from that 
point of view . 
MR. MACK: Thank you. 
16 DIRECT EXAMINATION , CONTINUED 
17 BY MR. MACK: 
11 
19 
20 
21 
22 
23 
24 
25 
Q Did the United States Geological Survey attempt 
to find studies of ground and surface water areas 
or a study that could be used for comparison with 
the digital model? 
A Yes, after you first construct a model from the 
theoretic a l formulationsaf ground water flow and 
translate that into computer programs that will 
simulate ground water flow, you have to obtain a 
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A 
data base and you evaluate the performance of that 
model in simulating a flow system as you have been 
able to define it in the study. 
Well, this is a complex model involving inter-
action between surface and ground water flow, and 
we canvassed the country, all the Survey offices, 
all the people involved in the development of 
ground water and surface water models, to see if 
they had a data base arai l able because data ·to 
calibrate and test such a model is expensive and 
time-consuming to obtain. 
We found a basin in Wisconsin, a little Plover 
Creek, which we hoped would fulfill the data needs 
to test and calibrate this model. Unfortunately, 
the stress in that basin, the stress on that natural 
system was small and the pumping stress was not 
well documented, in terms of its time distribution, 
and we found that data would not suffice to 
calibrate the model. This was the best data we 
have been able to find. 
At about the time we realized Little Plover 
Creek could not --
(Dr. MacNish is asked to adjust 
microphone.) 
At the time that we came up against the fact that 
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the Little Plover Creek data was inadequate to 
calibrate and test this model, data from Colville 
was being assembled, or from the No Name Creek 
basin was being assembled, and the data base had 
all the characteristics that we were looking for 
in a test-data set. It had a good,tight boundary 
condition; it had a well documented stream flow, 
very well documented pumpage, both in time and 
space ; good water level data; it is the most 
complete and accurate data set we have ever seen 
assembled for s uch a basin of such size, and it 
became the calibration instrument. 
Now, we will test the model on this basin, and 
if we can't simulate the hydrology as we have been 
able to describe it and define it, we probably have 
got something wrong with the model. We are that 
confident in the data. 
Q Then, Dr. MacNish, do you have an opinion as to 
the va lidity of the ground water measurement 
techniques and measurements obtained by the USGS 
in its study in the No Name Creek valley? 
A Yes, I have reviewed the ground water level 
measurements and the ground water data. 
Q And what is your opinion of the validity of those? 
A Well, I think it is all valid. It is unusually 
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extensive in the nature of its collection. Normally, 
when a water level is measured, a single measurement 
suffices. If normal care is taken, a single water 
level measurement is usually thought to be adequate. 
In this particular study, double measurements were 
t aken. In other words, when a man went to the well, 
he measured the water level not once, but twice, and 
recorded both measurements, to make sure it was not 
in error or to catch potential errors in measure-
ment. 
Q Is that unusual? 
A That is unusual. 
Q Dr. MacNish, do you have an opinion as to the 
validity of the water budget and the values obtained 
for the water budget as appearing in u.s. Exhibit 
1, which is the USGS study? 
A Yes, I do. 
Q What is your opinion? 
A I believe the water budget, or more properly it 
should be called a mass balance analysis. We used 
the term water budget because most people are 
familiar with a budget and it is sort of like a 
budget but it is truly a mass balance analysis and 
as Mr. Watson testified previously, the law of 
conservation of mass , which is a basic law of 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE .2 7 57 MacNish - Direct 
2440 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
u 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
physics, is the foundation for the whole concept of 
the mass ba l ance. 
What it boils down to , in the No Name Creek 
basin we have an unusual situation . The mass 
balance analysis is used in water resources study, 
country-wide, by many agencies, including ourselves, 
and usually the three largest numbers that occur in 
a water budget are reached -- are evapotranspiration, 
precipitation, and stream flow, and of those three 
large numbers, usually only stream flow is known 
with any precision, and so we have a situation 
where two large components in the mass balance are 
not hard numbers, they are soft numbers. They are 
imprecise . 
In the No Name Creek basin, on the other hand, 
we have the unusual luxury of having the largest 
number in the equation by a factor of twor being 
the most precisely-known number in the equation, 
that is, the pumpage figure, and that number 
dominates the mass balance analysis. That drives 
the equation, if you will. 
The other numbers have some properties in the 
No Name Creek basin that are a little unique, in 
tha t the analysis was done in two parts. It was 
done in an irrigation season and in a nonirrigation 
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season, or more precisely, it was done in a period 
when there was a decline in water levels and loss 
of water from storage and in a period when there 
was a rise in water _levels,or a recovery of water 
in storage. That, incidentally, is why the budget 
figure of pumpage is 971 instead of 974, which was 
the total pumpage in the 1977 or 94, which was 
the total pumpage in the 1977 irrigation season, 
because at the very end of the irrigation season, 
water levels started back up and the budget analysis 
was cut off, so we had a decline in the water table 
through the period of the budget . 
This gave us -- this gives you a little bit of 
leverage in the equation, in that you are looking 
at a single body of sedi ment that is alternately 
saturated and unsaturated as the water level changes, 
so the storage coefficient or specific yield does 
not change in that volume of the cone of depression 
that is alternately emptied and filled, and, as a 
result, the storage numbers, even though the 
specific yield coefficient is not precisely known, 
the numbers from the winter equation or non-
irrigation season and the irrigation season are 
in the proper proportion. 
There are a couple of other numbers that have 
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that property . The leakage to and from No Name 
Creek. The algebraic sum of that is the flow 
at N-5 or Mr . Walton's point of diversion. So, 
while there may be imprecision in those numbers, 
there are enough relationships, correlative 
properties between various parts of those equations 
that is a very, very exact budget by normal standards. 
There are imprecisions in it. For instance, the 
storage coefficient that Mr. Cline used, I would 
describe as conservatively large. He used a 
storage coefficient of .2 over the largest portion 
of the aquifer, or over that portion of the aquifer 
where there was a large change in water levels. 
Mr. Watson estimated storage coefficient of .145, 
whiCh is smaller and actually probably more 
realistic for those particular materials, but if 
you change, or if you bring Mr. Cline's conserva-
tively large storage coefficient down to Mr. 
Watson's storage coefficient, the immediate effect 
is that you require more recharge to satisfy the 
mass balance equation, and it doesn't really make 
that much difference to the equation, whether it 
comes from recharge from Omak Creek, recharge from 
irrigation leakage, recharge from precipitation, or 
any other potential source of inflow . The equation 
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demands to be balanced, and, as I say, I think it 
is a very, an unusually exact mass balance equation. 
Q Dr. MacNish, does one have to know the bottom 
configuration of the basin in this No Name Creek 
area for purposes of the water budget? 
A No, that is not germane to the problem at all. 
What you have to have a handle on is the volume of 
watered to dewatered sediments, which is determined 
by contouring water levels in the wells . 
Q Dr. MacNish, are you fami l iar with the recent 
information, that is, for spring of 1978, for the 
water levels in various wells in the No Name Creek 
area? 
A Yes, I reviewed that brief l y this morning with 
Mr. Cline and I understand that prior to the time 
the pumps turned on this April, water levels had 
recovered to a maximum of about two feet below 
the point at the beginning of the irrigation season 
in 1977. This is two feet or so in the worst spot, 
and we have contoured the water-level data for this 
spring, compared with last spring, and found out 
that all but about 50 acre feet have been restored 
to storage. 
In addition to that, 60 acre feet have run 
down No Name Creek up until this spring. So if 
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Q 
A 
you add those two numbers , if you put those numbers 
together and compare them with the pumpage of 994 
acre feet last year, more than a thousand acre feet 
of water have been recharged to the aquifer system, 
part of which has been subsequently lost through 
No Name Creek. 
And haw does that information correspond to Mr. 
Cline's USGS study of the area and its projections 
for the area? 
Mr. Cline projected in his report that, given near 
normal rainfall, water levels in the aquifer would 
be expected to recover to near their March, '77, 
levels, and they, in fact, have. 
MR. MACK: I have no other questions, 
Your Honor. 
THE COURT: Further examination of the 
witness? 
MR. PRICE: No, Your Honor . Thank you. 
MR. SWEENEY: No, Your Honor. 
MR. VEEDER: I have no questions. 
THE COURT: You may step dawn, Dr. MacNish. 
Thank you. 
(Witness is excused.) 
MR. MACK: Your Honor, the State rests 
and the State would like to ask whether its 
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witnesses may be excused. 
THE COURT: Does any counsel desire any 
of the State's witnesses to remain? 
MR. VEEDER: I have no request, Your 
Honor. 
THE COURT: United States? 
MR. SWEENEY: No, sir. 
MR. PRICE: No, Your Honor. 
MR. MACK: Thank you. 
THE COURT: All right. The witnesses 
called by the State of Washington are excused from 
further attendance at the trial . 
All right, gentlemen, we have rebuttal by 
the Tribe and the United States. I don't know 
which one wants to lead off. 
MR. VEEDER: Your Honor, I think we would 
save time if we were to resume in the morning rather 
than undertake it now. 
I don't know what Mr. Sweeney feels about this, 
but I f ound long ago that if I were prepared, it 
would take less time. 
MR. SWEENEY: I don • t believe the 
Government is going to have any rebuttal, Your 
Honor. 
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MR. VEEDER: I think it is 4 : 00 o'clock, 
Your Honor. 
THE COURT: The case will be recessed 
until 9:30 tomorrow morning. 
MR. VEEDER: Thank you, Your Honor. 
THE BAILIFF: This court stands at recess 
until 9:30 tomorrow morning. 
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